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D. Subpart D -- Coverage and Benefits: General Provisions

1. Basis, scope, and applicability (8457.401).

As proposed, this subpart interprets and inplenents section
2102(a)(7) of the Act, which requires that States make assurances
relating to certain types of care, including assuring quality and
appropri ateness of care and access to covered services; section
2103 of the Act, which outlines coverage requirenments for
children’s health benefits; section 2109 of the Act, which
describes the relation of the SCH P programto other |aws;
section 2110(a), which describes child health assistance; and
certain provisions of section 2110(c)(6) of the Act, which
contains definitions applicable to this subpart. The
requi renents of this subpart apply to child health assistance
provi ded under a separate child health programand do not apply
to Medi cai d expansi on prograns even when funding is based on the
enhanced Federal nedical assistance percentage. W received no
comments on this section and have retained the | anguage in this
final rule.

2. Child health assistance and other definitions (8457.402).

Proposed 8457.402 set forth the definition of child health
assi stance as specified in section 2110(a) of the Act. W did
not propose to include any additional services in the definition
of child health assistance or attenpt to further define the

services set forth in the Act in order to give States flexibility
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to provide these services as intended under the statute.
Accordi ngly, we proposed that the term*“child health assistance”
nmeans paynent for part or all of the cost of health benefits
coverage provided to targeted | owincone children through any
nmet hod described in 8457.410 for any of the follow ng services as
specified in the statute:

e Inpatient hospital services.

e Qutpatient hospital services.

e Physician services and surgical services.

e dinic services (including health center services) and
ot her anbul atory health care services.

e Prescription drugs and biol ogicals and the adm nistration
of such drugs and biologicals, only if such drugs and bi ol ogi cal s
are not furnished for the purpose of causing, or assisting in
causi ng, the death, suicide, euthanasia, or nercy killing of a
person.

e Over-the-counter nedications.

e Laboratory and radiol ogi cal services.

e Prenatal care and prepregnancy famly planning services
and suppli es.

e Inpatient nental health services, other than inpatient
substance abuse treatnent services and residential substance
abuse treatnment services, but including services furnished in a

St at e-operated nental hospital and including residential or other
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24- hour therapeutically planned structured services.

e Qutpatient nental health services, other than outpatient
subst ance abuse treatnent services, but including services
furnished in a State-operated nental hospital and including
communi ty- based servi ces.

e Durabl e nedical equipnment and other nedically related or
remedi al devices (such as prosthetic devices, inplants,
eyegl asses, hearing aids, dental devices and adaptive devices).

e Disposabl e nedi cal supplies.

e Hone and conmmunity-based health care services and rel ated
supportive services (such as honme health nursing services,
personal care, assistance with activities of daily living, chore
services, day care services, respite care services, training for
famly nmenbers and m nor nodification to the hone.)

. Nursing care services (such as nurse practitioner
services, nurse mdw fe services, advanced practice nurse
services, private duty nursing, pediatric nurse services and
respiratory care services) in a hone, school, or other setting.

e Abortion only if necessary to save the life of the nother
or if the pregnancy is the result of rape or incest.

e Dental services.

e |npatient substance abuse treatnent services and
residential substance abuse treatnent services.

e Qutpatient substance abuse treatnent services.
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e Case nanagenent services.

e Care coordination services.

e Physical therapy, occupational therapy, and services for
i ndi viduals with speech, hearing and | anguage di sorders.

e Hospice care.

e Any other nedical, diagnhostic, screening, preventive,
restorative, renedial, therapeutic, or rehabilitative services
(whether in a facility, home, school, or other setting) if
recogni zed by State law and only if the service is prescribed by
or furnished by a physician or other |licensed or registered
practitioner within the scope of practice as defined by State
| aw; perfornmed under the general supervision or at the direction
of a physician; or furnished by a health care facility that is
operated by a State or |ocal governnent or is |icensed under
State |law and operating wthin the scope of the |license.

e Premuns for private health care insurance coverage.

e Medical transportation.

* Enabling services (such as transportation, translation,
and outreach services) only if designed to increase the
accessibility of primary and preventive health care services for
eligible | owincone individuals.

e Any other health care services or itens specified by the
Secretary and not excluded under this subchapter.

We proposed to define the terns “enmergency nedi cal
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condition,” “energency services, and “post-stabilization
services” to give full neaning to the statutory requirenent at
section 2102(a)(7)(B) of the Act that States assure access to
energency services consistent wwth the President’s directive to
Federal agencies to address the Consuner Bill of R ghts and
Responsibilities, which includes the right to access to energency
services. W proposed to define the term “energency nedi cal
condition” as a nedical condition manifesting itself by acute
synptons of sufficient severity (including severe pain) such that
a prudent |ayperson, with an average know edge of health and
nmedi ci ne, coul d reasonably expect the absence of i medi ate

medi cal attention to result in --

e Serious jeopardy to the health of the individual or, in
the case of a pregnant woman, the health of a woman or her unborn
chi | d;

e Serious inpairnent of bodily function; or

e Serious dysfunction of any bodily organ or part.

We proposed to define the term “energency services” as
covered inpatient or outpatient services that are furnished by
any provider qualified to furnish energency services w thout
requi renment for prior authorization and needed to eval uate or
stabilize an energency nedi cal condition. Because these terns
are used throughout the regul ati on, we have noved the definitions

of “energency services” and “energency nedical condition” to
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8457.10, the overall definitions section. The coments and
responses related to these definitions are addressed in 8457.10.

We proposed to define “post-stabilization services” to nean
covered nedically necessary non-energency services furnished to
an enrollee after he or she is stabilized related to the
ener gency nedi cal condition.

We proposed to define “health benefits coverage” as an
arrangenent under which enrolled individuals are protected from
some or all liability for the cost of specified health care
servi ces.

Comment: A comenter agreed that our definition of “child
heal th assistance” is appropriate and considered the specific
i dentification of advanced practice nursing services at
8457.402(a)(14) to be crucial to ensuring that children in fact
receive the care to which they are entitled by statute.

Response: W appreciate the comenter’s support for our
definition. The proposed regulation set forth the definition of
child health assistance as specified in section 2110(a) of the
Act. The provision of advanced practice nursing services is
specifically identified in that section as a coverabl e service.

Comment: One commenter questioned why wel | -baby care, well -
child care and i nmuni zations are not explicitly included in the
list of definitions. These benefits are the cornerstone of

pedi atric care and the comenter indicated that it is inportant
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that they are explicitly included wherever appropriate.

Response: Section 2102(a)(7) of the Act provides the
authority for requiring that well-baby and well-child care and
I mruni zati ons be included under every State plan. Well-baby and
wel |l -child care and i nmmuni zati ons were not specified in the
statutory definition of “child health assistance” at section 2110
of the Act, although they clearly fall within this definition of
“child health assistance.” Additionally, well-baby and well -
child care are not separate categories of services, but can
i nclude services that are in any or all of the separately defined
categories of services. However, because these terns are used
t hroughout the regulation we have included themin the
definitions at 8457.10. These services are al so discussed at
88457. 410 and 457.520.

Comment: One conmenter was concerned about the definition
of post-stabilization services and the | anguage in the preanble
stating that HCFA woul d expect States and their contractors to
treat post-stabilization services in the sane manner as required
for the Medicare and Medi caid prograns, while recognizing that
not all such services would be necessarily covered by the State
for purposes of SCHI P.

Wil e the comenter did not object to permtting States to
apply to separate child health prograns an interpretation of

post-stabilization services that is the sane as that under
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Medi caid and Medicare, they believed that HCFA should give States
flexibility to treat the coverage of post-stabilization services
differently dependi ng upon the structure of the State program A
State that designs its separate child health programto mrror
its Medicaid programwould want to retain the sane interpretation
for both prograns. However, a State that nodels its program
after comrercial coverage would want to adopt an interpretation
that is applicable to comrercial coverage that is offered by
MCEs. Such flexibility would be particularly inportant if the
State decides to provide coverage to SCH P eligibles by

pur chasi ng coverage from enpl oyer group health plans to cover
children. In those cases, the energency services requirenent
shoul d parallel those applicable to the enployer’s group health

I nsurance coverage. The commenter recommended that the proposed
regul ation be revised to reflect this needed flexibility.

To the extent that States adopt or HCFA requires use of the
interpretation of the post-stabilization services requirenents
appl i cabl e under the Medicaid and Medi care prograns, the
commenter reiterated its conmments on the Medicai d nmanaged care
noti ce of proposed rul emaki ng and the interimfina
Medi car e+Choi ce regul ation. The issue of concern to this
commenter was whether the requirenment that Managed Care Entities
(MCEs) respond to requests for approval of post-stabilization

services within one hour is reasonabl e.
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The comrent er expressed consi derabl e concern about
requi renents for post-stabilization care for MCEs, particularly
the requirenent that MCEs respond to requests for approval of
post-stabilization care within one hour. The comrenter suggested
conditions to noderate the effect of this requirenent.

Response: W agree with the comenter that States should
have the flexibility to treat coverage of post-stabilization
services differently depending on the health benefits coverage
el ected by the State. The preanble to the proposed rule may have
been m sl eadi ng by appearing to require the provision of
post-stabilization services under a separate child health
program therefore, we have renoved the references to post-
stabilization services, covered or otherwi se, fromthe fina
rule. W hope that this will mnimze confusion

Comment: Several comenters on proposed 8457.995 had ot her
concerns regarding the provision of post-stabilization services
for individuals in managed care. These commenters expressed
concern that nanaged care organi zations should be allowed to
control their own networks. A paynent network needs the
flexibility to require a patient to be transferred to an
appropriate facility within its network after the energency has
been stabilized. According to these commenters, this regulation
takes the control of non-energency services away fromthe network

and gives it to a non-network provider and could defeat the
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concept of managed care. The comenters believed that when
energency care is provided outside of the MCE network, it is
usual and custonmary for the patient to be transferred to an
appropriate facility within their MCE network for required
post -stabilization services.

Response: Proposed 8457.995(d), the provision in the
overview of beneficiary rights referencing post-stabilization
servi ces, has been renoved fromthe regul ations text along with
the rest of 8457.995 for the sake of clarity and consistency.

Comment: One commenter noted that the preanble to the
proposed rul e indicates that HCFA consi dered defi ning
transportation to include coverage for transportation to nore
than primary and preventive health care as stated in the | aw
However, the commenter noted that HCFA decided to | eave the
option of establishing the definition to the States. The
commenter regarded transportation as including urgent and
energent care and that transfer/transport to a hospital or health
facility for urgent and enmergent care should be included in a
child s health benefit package.

Response: Under the list of services in section 2110(a) of
the Act and 8457.402 of this final regulation, transportation is
nmentioned in two different itens: (26) nedical transportation and
(27) enabling services (such as transportation, . . .). \Wile

coverage for transportation services is not required, alnost
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every State al ready provides coverage for energency
transportation under its State plan. Therefore, we do not see
| ack of coverage of this service as a problemand wll not
further define transportati on services.

Comment: We received several coments on proposed
8457. 402(a) (26), redesignated as paragraph (27), which provides
for enabling services (such as transportation, translation, and
outreach services) only if designed to increase the accessibility
of primary and preventive health care services for eligible | ow
i nconme individuals. One comenter indicated that States should
be required to fund community health centers to provide outreach
activities and enabling services such as translation and
transportation (rather than, or in addition to, outreach costs
that are rei nbursed under adm nistrative accounts).

Several other commenters indicated that the phrase “outreach
services . . . only if designed to increase the accessibility of
primary and preventive health care services for eligible | ow
i nconme individual s” is anbi guous and requested clarification.
They noted that this phrase could be read to permt a State to
pay primary health providers such as health centers to conduct
outreach activities to find eligible children as part of their
overall child health assistance services (rather than, or in
addition to, outreach costs that are rei nbursed under

adm ni strative accounts). The commenter noted that this is
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I nportant because the SCH P statute caps States’ overal

adm ni strative costs and thus has been viewed as providing
insufficient funds to support the types of outreach efforts that
experts say are necessary to find eligible children. To the
extent that the phrase “outreach . . . to eligible | owincone

i ndividual s” is interpreted as the identification of eligible
children, then this represents an inportant option for States and
health centers. States could build outreach funds into their
paynents to SCHI P prinmary care providers, along with fundi ng for
ot her fornms of enabling services, such as translation and
transportati on costs.

In the context of paynent to primary health care providers,
one commenter also indicated that States could build funds for
outreach and enabling services into their paynents to SCH P
primary care providers. The comenter indicated that comunity
clinics and health centers in its State are encountering
difficulties and confusion when being audited for purposes of
recei ving cost-based rei nbursenent fromthe State.

Response: In developing their State plans, States determn ne
their own providers. W cannot require that community health
centers be funded to provide outreach and enabling activities.
The | anguage of proposed 8457.402(a)(26) was taken directly from
the | anguage at section 2110(a)(27) of the Act. Enabling

services, including outreach to assist children’'s access to
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primary and preventive care, are one of the types of services
States nmay choose to provide as part of the “child health

assi stance” that neets the requirenents of section 2103 of the
Act. W note that under the terns of section 2110(a) and
2110(a)(27), these services nust be delivered to “targeted | ow

i ncone children” who are “eligible” for “child health assistance”
under the State plan. Therefore, when enabling services are
provi ded as part of the health benefits coverage for children who
are found eligible and enrolled, these services would not be
subject to the 10 percent cap on adm nistrative expenditures
under 2105(c) of the Act. However, outreach initiatives to
potentially eligible children are subject to the 10 percent cap

i n accordance with section 2105(a)(2)(C) of the Act. W do not
understand the commenter’s specific concerns regarding
difficulties in receiving cost-based reinbursenent in the State’s
community clinics and health centers so we are unable to respond
to this cooment. (We note that, in this final rule, we have

| i sted physician services and surgical services (proposed
8457.402(a)(3)) separately as paragraphs (3) and (4),
respectively. As a result, the services listed at paragraphs
(a)(4) through (a)(27) have been redesi gnated as paragraphs(5)
through (28). Enabling services are now |isted at paragraph
(27).)

Comment: One conmenter noted its belief that the preanble
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shoul d encourage States, in selecting anong benefits to cover, to
consi der the needs of different age groups, their varying health
status and patterns of norbidity and nortality, the inpact of
devel opnental states on their needs and their patterns of
utilization. They observe, for exanple, that coverage of over-

t he-counter nedi cations may be of particular benefit to

adol escents. Al so, eating disorders are nore commopn anong

adol escents than younger children, and fam |y planning services
shoul d i nclude a choice anong all contraceptive nethods and

opti ons.

Response: W concur with the commenter and encourage States
to consider the popul ations they are serving and the needs of
di fferent age groups when designing their benefit package States
need only cover nedically necessary and appropriate services, but
the statute at section 2102(a)(7) and the regul ati ons at
8457. 495, specifically require States to specify the nethods they
wi Il use to assure appropriate care.

Comment: Two conmenters noted that the | anguage on services
in the proposed rule was set out identically to the |anguage in
the statute. The commenters were concerned that the definition
of both inpatient and outpatient nmental health services excludes
subst ance abuse treatnent services, which are listed separately
in the statute and the regulation. One commenter was concerned

that this separation neans only that paynent may be nade for
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t hese services, not that paynent shall be made for these services
and believes that States should be encouraged to consider their

i nclusion for conprehensive treatnent for adol escents wth co-
occurring nental and substance abuse di sorders.

Simlarly, another comrenter is concerned that the
separation of outpatient substance abuse treatnent services may
all ow the provision of outpatient nental health services but not
the provision of outpatient substance abuse services, but would
i ncl ude services furnished in a State-operated nental hospital
and communi ty-based services. The commenters indicated that
subst ance abuse inpacts a significant nunber of children in their
States and rather than renoving this inportant benefit, they
recommended that the regul ati ons need to encourage and even
hi ghlight the inportance of offering this benefit.

The comrenter noted that while the listings for nental
heal th inpatient and outpatient services in the regul ations
specifically exclude substance abuse services, these services are
listed separately frominpatient and outpatient nental health
services. The comenter called attention to this because of the
hi gh i nci dence of co-occurring disorders anong adol escents with
presenting synptons of one or the other. Even though these
services lack the 75 percent actuarial neasure required when
nmental health services (and/or prescription drugs, vision and

hearing services) are included, States should consider their
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i nclusion for conprehensive treatnent of adol escents with co-
occurring nental and substance abuse di sorders.

Response: W appreciate the commenter’s view about the
I nportance of respite care services. As we have indicated
previously, the proposed rule at 8457.402 mrrors the | anguage of
section 2110(a). Therefore, inpatient nental health services and
I npati ent substance abuse treatnent services, as well as
out patient nmental health services, and outpatient substance abuse
treatnent services are listed separately in the regulation as
they were in the statute. States choose to cover services from
the list of services under the definition of “child health
assi stance” when they select a health benefits coverage option
under 8457.410. The statute supports mandating that only three
types of services, well-baby and well-child services,
I mmuni zati ons, and energency services, be included in all SCH P
pl ans regardl ess of the type of health benefits coverage chosen.
HCFA encourages States to provide inpatient and out patient
subst ance abuse services. A State may choose to provide
I npatient nmental health and substance abuse services; however the
statute provides flexibility for the States in determ ning the
scope of covered benefits.

We do, however, call the commenter’s attention to the
requi renent in 8457.120 of the regul ations for ongoing public

I nput in the devel opnent and inplenentati on of SCH P pl ans.
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Comments and concerns about benefits and coverage shoul d be
directed to and taken under consideration by the State SCH P
agency. W encourage States to consider the popul ations they are
serving and the needs of different age groups when desi gni ng
their benefit packages.

Comment : One commenter particularly noted the inclusion in
8457.402 of “respite care services and training for famly
nmenbers,” which are especially relevant to famlies with children
with severe and persistent nental illness or brain disorders.

The comenter stated that it woul d appreciate attention being
called to these services’ eligibility for coverage and rel evance
in plans that offer supplenental nental health services, in
addition to other services, “i.e., respite care, advanced
practice nurse services, and pediatric nurse services . . . in a
honme, school or other setting.”

Response: As we have indicated previously, States that
i npl ement separate child health prograns are given broad
flexibility to design their benefit packages. W encourage
commenters to work with their States to assure that val uabl e
heal th care services are made available to children to the extent
possible in each State.

Comment: One commenter recommended 8457.402 be del eted
because the statute provides States with flexibility in the

design of the SCH P benefit package and this section inplies that
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coverage for certain services should be avail abl e under SCH P
when it is not required by statute and may not be included in the
st at e-desi gned benefit package.

Response: Section 2110 of the Act allows for paynent for
part or all of the cost of health benefits coverage (as defi ned
at 8457.10) for any services listed in section 2110(a) of the Act
as inplenmented in 8457.402. These provisions do not indicate
that States nust provide all of these services; rather, they |ist
the array of services for which paynent may be nade. e
di sagree with the comenter and have not deleted this section
fromthe proposed rule.

3. Health benefits coverage options (8457.410).

Under the authority of section 2103 of the Act, at proposed
8457.410, we listed the four options a State has for obtaining
heal th benefits coverage for eligible children. Specifically, we
proposed that States nmay choose to provide benchmark coverage,
benchmar k- equi val ent coverage, existing conprehensive State-based
coverage, or Secretary-approved coverage. These four options are
descri bed at 88457.420 through 457. 450.

Based on the authority of section 2102(a)(7) of the Act, we
al so proposed at 8457.410(b) to require that a State nust obtain
coverage for well-baby and well-child care, imunizations in
accordance with the recommendati ons of the Advisory Conmttee on

| muni zation Practices (ACIP), and energency services. W noted
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that the State nust cover these services even if coverage for
these services is not generally included in the health benefits
coverage option selected by the State.

We proposed to define well-baby and well-child care for
pur poses of cost sharing at proposed 8457.520(b), but we proposed
to allow States to define well-baby and well-child care for
coverage purposes. W encouraged States, however, to adopt the
benefits and periodicity schedul es recommended by a nedical or
prof essional organi zation involved in child health care when
defining well-baby and well-child care coverage.

Comment: Two commenters supported the requirenent that
States use the ACI P schedul e for immunizations under their
separate child health prograns. However, many commenters
di sagreed with the proposal that States be required to follow the
I mruni zati on schedule of the ACIP, particularly because they are
not allowed to participate in the VFC program It was suggested
that States should be able to adopt their own inmunization
periodicity schedules. One commenter suggested that we rewite
this section to require “inmmuni zations as nedically necessary”
rather than require that imrunizations be provided according to
the ACI P schedule. Several comenters suggested that a State
that utilizes existing cormmercial health plans nay not use any
particul ar standard i mmuni zati on schedul e or may foll ow ot her

prof essional standards. One comenter nentioned that its State
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uses anot her standard, the reconmmended chil dhood i muni zati on
schedul e jointly adopted by the Anerican Acadeny of Pediatrics
(AAP), the ACIP, and the Anerican Acadeny of Fam |y Physicians
( AAFP) .

Response: Section 2102(a)(7)(A) requires that a State child
heal th plan include a description of a State’s nethods to assure
the quality and appropriateness of care, “particularly wth
respect to . . . inmunizations provided under the plan.” In
order to ensure that all SCH P children are appropriately
i mmuni zed, States should use a uniform nationally recognized
schedul e of i muni zations. The ACIP schedule referred to in the
proposed rule is a harnoni zed schedul e approved by the ACIP, the
AAP, and the AAFP. It is referred to as the “Chil dhood
| mmuni zation Schedule of the United States.” The AAP and AAFP no
| onger devel op and nai ntain separate immunization schedul es but
rat her use the harnonized ACIP schedule. This ACIP schedule is
the sane as the standard referenced by one of the comenters as
the schedule relied on by its State. States should use the ACIP
schedul e because it reflects the current standards of these
pedi atric speciality providers who are the recogni zed authorities
i n childhood i mmuni zati ons.

Comment: Several commenters expressed their belief that
requiring SCHI P prograns to use the ACI P i nmuni zation schedule is

overly prescriptive and has no basis in the statute. According
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to one comenter, the only statutory limt on States’ discretion
is found in section 2102(a)(7)(A), which indicates that the State
pl an must include a description of the nmethods used to assure the
qual ity and appropriateness of care, particularly with respect to
I mmuni zations. The commenter cited Executive Order 13132 on
federalism and asserted that, consistent with that authority,
States should be permtted to select their own i muni zation

st andards unl ess HCFA can denonstrate both a need for a federa
standard and that it has considered alternatives that would
preserve the States’ prerogatives.

Response: As described in the response to the previous
comrent, section 2102(a)(7)(A) of the Act provided authority to
require inmunizations in accordance with the recomendati ons of
ACIP. Therefore, the requirenment to use the ACIP schedule is not
a violation of E.O 13132. The ACIP schedule is a national
standard devel oped and approved by three national nedical
organi zations involved in child health care services, the ACI P,
the AAP and the AAFP. These organi zati ons use the harnoni zed
ACI P i mmuni zati on schedul e and no | onger use separate
i mruni zati on schedul es. Requiring coverage for appropriate
I mruni zations at appropriate tines, as the ACI P schedul e
recommends, does not place undue burden on States given the
i nportance of childhood i mmunizations. |In fact, it releases

States fromthe burden of having to devel op or choose their own
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i ndi vi dual schedul es and establish the adequacy of those
schedules with respect to title XXI statutory requirenents.

G ven the uni que nature of infectious diseases, and the nobility
of the popul ation across State lines, it is necessary to require
a uni form approach to i mmuni zi ng children across all States.

Comment: One conmenter believed the 90-day requirenent
expl ained in the preanble to the proposed rule for States to
adhere to any changes in the ACIP recomendations is
I nappropriate. The current policy is that States have 90 days
fromthe publication of the revised ACIP schedule in the
Morbidity and Mortality Wekly Report to inplenment those changes
in their prograns. The commenter believed that this requirenent
fails to recognize the realities of effectuating such a change in
benefits. States should have until the end of the current
contract period but in no case |onger than one year to conply
wi th any ACI P changes.

Response: It is essential for children to receive vaccines
according to the nost current ACIP recommendations in order to
maxi m ze children’s health, mnimze norbidity and nortality, and
reduce costs of treating preventable disease. |In addition, good
public health policy argues for consistent adoption of vaccine
recommendations across all States in order to mnimze the
potential for transm ssion of comuni cabl e di sease.

Comment: One commenter expressed its opinion on the
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i nportance of children in separate child health prograns
receiving all necessary immunizations and of vaccines bei ng
incorporated in all benefit packages. The commenter al so
suggested two ways that States may provide i nmuni zations through
their SCH P prograns w thout opening up the VFC program 1) a
State may add on paynents for the provision of imunizations
t hrough participating MCEs; or 2) the State nay decl are that
children enroll ed under a separate child health programare State
vaccine eligible. The State nmay then purchase the vacci nes at
the Federal contract price and distribute themto SCH P providers
as it currently does for Medicaid providers. The conmenter
stated that expenditures under either of these options would be
mat ched by the Federal governnment at the SCHI P enhanced mat ching
rate and woul d not count as adm nistrative expenditures under the
10 percent cap. Additionally, the comenter believed that the
State should require that plan contracts include provisions that
require plans to provide and cover additional expenses for
vacci nes that are approved and recommended for all children
during the life of the contract.

Response: W agree with the comenter that children in
separate child health prograns should receive all recomended
i mruni zations, as should children in Medicaid expansi on and
conbi nation prograns. Also, regardless of the type of child

heal th i nsurance programthe State chooses, we agree with the
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suggestion that MCE contracts should provide that the MCEs
furnish all vaccines, including new vacci nes, reconmended during
the termof the contract.

However, regardl ess of whether the State chooses to include
such a contract provision, States nust furnish vaccines in
accordance with the recommendati ons of the ACIP. States should
furnish newy recommended vaccines to all eligible children
within 90 days after the recomendation is published in Mrbidity
and Mortality Wekly Report. This report is avail able over the
I nternet at www. cdc. gov/ nmwr .

We outlined ways that States could take advantage of the
Federal discount contract price for vaccines in a letter dated
June 25, 1999 to all State Health Oficials. As stated in that
letter, expenditures for vaccines wll be matched by the Federa
governnment at the enhanced SCH P matching rate and will not count
as expenditures subject to the 10 percent cap on adm nistrative
expendi tures under section 2105(c)(2) of the Act, regardl ess of
whet her the State takes advantage of the Federal discount
contracts.

Comment: Many commenters recommended that HCFA reconsi der
its position on the Vaccines For Children (VFC) program for
vari ous reasons. One comenter indicated that in |ight of
nati onal i nmmunization goals not yet having been achi eved, HCFA

shoul d not consider SCH P enrolled children to be i nsured and
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therefore ineligible for free VFC vacci nes. Several comenters
expressed that States that have elected to inplenment separate
child health prograns are being unfairly penalized for not
choosing to expand their Medicaid prograns.

One commenter indicated that because the SCH P statute
states absolutely that the legislation creates no entitlenent,
and because the VFC program defines insurance as benefits to
which an individual is entitled, it would appear to be clear
that, despite their eligibility for SCH P, children in separate
child health prograns are not entitled to insurance and thus
shoul d be considered VFC-eligible. One comenter also stated
that having seen polio epidenmcs and iron |ung nmachi nes, HCFA
shoul d be working to reduce barriers that prevent many children
fromgetting vacci nated so that epidem c chil dhood di seases do
not become nore prevalent in the United States as they are in
ot her countries. One commenter believed that the interpretation
of section 316 of the Public Health Service Act, which is used to
support the policy that separate child health prograns are not
eligible to participate in VFC, is overly strict and does not
align wwth the intent of the Act to insure that children receive
necessary i nmuni zati ons.

Response: W agree with the commenter that the intent of
the statute is that all children should receive necessary

I mmuni zations, and therefore require at 8457.410(b)(2) that al
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States with separate child health prograns provi de coverage for

I mmuni zations in accordance with the recommendati ons of the AC P.
We di sagree with the commenters only as to whether the VFC
program or SCHI P funds cover the cost of required i nmunizations.
We di sagree that the VFC program all ows paynent for inmmuni zations
provided to a child enrolled in a separate child health plan. As
explained in a letter to State Health O ficials of May 11, 1998,
section 1928(b)(2) of the Act defines a “Federally
vaccine-eligible child” or a child who is entitled to free
Federal vacci nes under the VFC program as “a Medicaid-eligible
child, ...a child who is not insured, ...a child who is
(1)adm ni stered a qualified pediatric vaccine by a
Federal l y-qualified health center...or a rural health
clinic...and (2) is not insured with respect to the vaccine, [or]
a child who is an Indian....” The |law further defines the term
“insured” as a child “... enrolled under, and entitled to
benefits under, a health insurance policy or plan, including a
group health plan, a prepaid health plan, or an enpl oyee wel fare
benefit plan under the Enpl oyee Retirenment |Income Security Act of
1974....” The distinction between Mdicaid coverage and ot her
coverage is created by the VFC statute. Under the SCH P statute,
it is clear that children who are enrolled in a separate child
heal t h program nust not be Medicaid-eligible, as explained in

8457. 310(b) (2) of these regulations. They are enrolled under,
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and entitled to benefits under, a health insurance policy or plan
within the definition in section 1928 (b)(2)(B)(ii), as expl ai ned
above, and their insurance covers the cost of vaccines. Although
there is no Federal entitlenment to SCH P coverage, a child who is
enrolled in a SCH P-funded plan is “entitled” to coverage under
that plan just as a child enrolled under a group health plan is
“entitled” to coverage under the group health plan. Unless they
are Indians, children enrolled in SCH P are not Federally

vacci ne-eligible under current law. Therefore, the Secretary
cannot reconsider her decision on this matter wi thout a change in
the law that would define a child enrolled in a separate child
health program as a Federally vaccine-eligible child.

Comment: One conmmenter indicated that it appears that the
exclusion of SCH P children fromthe VFC program woul d cause the
SCHI P programto be |ess cost effective than the Mdi caid
program The commenter asked if this policy neans that States
may use this provision as a cost offset in discussions of the
revenue neutrality of the SCH P program design. The Federa
government, by design, assures that the SCH P programw || be
nore expensive in that it nust pay for a service that is free
under Medi cai d.

Response: W do not understand the intent of this comment,
as the concept of budget neutrality does not apply to the SCH P

program design. Wile inmunizations are required to be covered
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under a separate child health plan, States have discretion to
determ ne what other services wll be provided under their State
pl ans, and the anount, scope, and duration of those services.

Comment: One commenter noted that it is crucial that any
expansi on of health care services in State plans include coverage
for essential oral health care benefits. Hi storically, the
nunber of dentists participating in State Medicaid prograns is
low. This |ow participation has prevented nost poor children
from devel opi ng good oral hygiene habits. SCH P allows States to
i nclude oral health care services in their State plans and the
commenter urged HCFA to consider this as an inportant conponent
of increasing the overall health of Arerica s rural children as
the agency reviews State pl ans.

Response: W agree with the comenter that oral health is
an integral part of the overall health of children and have
engaged in a serious effort to pronote oral health, as described
earlier in a response to comments on this subpart. However, we
do not have the statutory authority to require that States
provi de any specific services under their SCH P plans other than
those required under sections 2102(a)(7)(A) and 2103(c) of the
Act. Al though we do not have the authority to require the
i ncl usi on of these services, because of the inportance of ora
heal th services for children, we have included in the definition

of well-baby and well-child care, for purposes of cost-sharing
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restrictions at 8457.520(b)(5), routine and preventive and

di agnhostic dental services. Accordingly, a separate child health
pl an may not i npose copaynents, deductibles, coinsurance or other
cost-sharing for these services. Nonetheless, all but two States
Wi th separate child health prograns have opted to provide
coverage for sone type of oral health services.

Comment: One conmenter recomended that the regul ation
clarify that children enrolled under a Medicaid expansi on program
are entitled to all nedically necessary services to the sane
extent as under the Medicaid EPSDT service and that the services
for these children would not be considered a State option.

Response: The regulation indicates in 8457.401(c) that the
information in this subpart does not apply to Medicaid expansion
prograns. Therefore, because this subpart addresses only
provi sions regardi ng separate children’s health insurance
prograns, we have not added additional |anguage to the regul ation
text to indicate that children enroll ed under Medicaid expansi on
prograns are eligible for Medicaid s EPSDT services. However, as
we have made clear in the preanble to the proposed regul ati on and
I n other guidance, all Medicaid benefit rules, including rules
requi ri ng EPSDT services, apply fully to children enrolled in
Medi cai d expansi on prograns.

Comment: One conmenter noted that the Medicaid program

I ncl udes coverage for children with serious and severe nental
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i1l nesses. The comrenter urged HCFA to col |l aborate with those
States opting to devel op separate child health prograns to
provi de health coverage for the sane | evel of treatnent and
service currently provided by Medicaid. Another comrenter noted
the i nportance of behavioral health as an integral part of a
child s overall well being. According to this conmenter, while
rural famlies and children suffer nental disorders simlar to
those suffered by their urban counterparts, rural residents are
less likely to receive treatnent in part because of the extrene
| ack of behavioral health professionals in rural conmunities.
The comrenter strongly supported inclusion of coverage for nental
health services in the State plans for the SCH P program
Response: W agree that nental health is an integral part
of the overall health of a child and we urge States to consider
provi di ng these services. However, a requirenent that States
i nclude any specific services in their State plans other than
those required under 2102(a)(7)(A) and 2103(c) of the Act and
speci fied under 8457.410(b) would be inconsistent with title XXI.
Comment: One commenter asked why the discussion of
8457.410(b) in the preanble to the proposed regul ati on about
offering different health benefits coverage for children wth
speci al needs refers only to children with physical disabilities,
and not nental disabilities. Such children my be enconpassed

within the category of special needs, but the additional |isting
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only of physical disabilities gives the false inpression that
di sability cannot be nental as well.

Response: W did not intend to exclude any type of illness,
physical or nental, by using the exanple of children with
physical disabilities in discussing the States’ option to offer
different health benefits coverage. The preanble noted that
States can have nore than one benefit package that neets the
requi renents of the subpart, including one designed for children
wi th special needs or physical disabilities. W were sinply
gi ving one exanple of a population to which States may want to
consider offering additional services or a special package of
services and did not nean to offer the exanple as the only
option. States should consider the needs of children with nental
disabilities as they consider whether to adopt benefit packages
desi gned specifically for children with special needs.

Comment: One commenter supported the preanbl e | anguage to
proposed 8457.410, which indicates that States can include in
their conprehensive health benefits package “suppl enent al
services for children wth special needs or physica
disabilities” and alternatively may offer multiple benefit
packages. Such an approach permts States to expand services to
children with special health care needs without regard to the 10
percent cap on Federal |l y-mat chabl e expenditures “for other than

t he conprehensive services packages.” The comenter supported
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this approach to increasing States’ ability to help such
chi | dren.

However, nunerous comenters were concerned with this
| anguage in the preanble to proposed 8457.410. Severa
comrent ers expressed concern about the | anguage in the proposed
rule stating that if a State offers a suppl enmental package of
limted services for children with special health care needs that
is not part of the conprehensive coverage required by the
regul ati on, then expenditures for those extra services would be
counted against the 10 percent cap on adm nistrative expenses
under section 2105(c)(2) of the Act. They noted that a nunber of
States have inplenmented SCH P with suppl enental benefits
packages, or “w ap-around packages”, for coverage of services for
eligible children with special health care needs and that this is
an i nportant, appropriate and beneficial strategy for the
provi sion of needed health care services for children. They
i ndicated that requiring that expenditures for services for
children with special health care needs count against the 10
percent cap woul d encourage States to limt the services that are
offered to these children, which could affect their overal
health and well being. The commenters argued very strongly that
services for children wth special health care needs that are
provi ded through an additional |limted benefits package shoul d

not be counted agai nst the 10 percent cap, and that making them
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subject to the cap has the potential to discourage the
devel opnent of creative benefit packages for children with
speci al needs.

Two comrenters questioned whether the Departnent intended to
i ndicate that such initiatives are subject to the 10 percent
adm nistrative cap as section 2105(a)(2) makes no nention of
speci al needs. The commenters recommended that the preanble be
nodi fi ed by dropping the reference to special needs since this
reference may be m sconstrued when States are designi ng and
i npl ementing certain benefit packages for special needs children.
The comrenters indicated that the statute contenplates that there
are permssible health initiatives which would be subject to the
10 percent cap and suggested that this section of the preanble be
witten to identify the types of initiatives subject to the
limtation without calling into question those benefits packages
for children not subject to the 10 percent cap.

One commenter cautioned States about the manner in which
they define children with special health care needs. The
comrent er provi ded suggested | anguage that States should be
encouraged to use to define children with special health care
needs.

One commenter believed that the explanation of required
coverage in the preanble to the proposed rule forces States

either to provide a conprehensive benefit package that is above
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and beyond the needs of the “average” child in order to ensure
that the needs of special needs children are net, or to put

adm ni strative dollars at risk. By providing such a

conpr ehensi ve benefit package, the capitated rate paid to health
plans to pay for such services will significantly increase.

One commenter also noted that while the rules permt
separ at e packages of services consistent with the ADA, the 10
percent cap is troubling and it is unclear what the potentia
i mpact will be or if this could penalize children and their
famlies in unexpected ways.

Response: Unfortunately, the |anguage in the preanble to
the proposed rul e about the application of the 10 percent
adm nistrative cap in connection with supplenental services for
children with special needs caused nmuch confusion to commenters.
W will attenpt to clarify bel ow.

Under section 2105(a)(1l), States nay receive enhanced FMAP
for expenditures for child health assistance for targeted | ow
i ncome children provided in the formof health benefits coverage
that nmeets the requirenents of section 2103 of the Act. Under
section 2105(a)(2) States may receive paynent of a federal share
of State expenditures for other itens but expenditures for these
other itens are subject to the 10 percent admnistrative cap
under section 2105(c)(2). A State has two options for providing

nore health benefits coverage to special needs children under
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whi ch the expenditures for the coverage are not subject to the 10
percent cap on admnistrative expenditures. The first option
woul d be for the State to have a separate eligibility group for
the identified special needs children with a [arger health
benefits package than for other eligibility groups. The State
woul d have to design the eligibility group without violating the
statutory requirenent under section 2102(b)(1)(a) of the Act that
the eligibility standards “not discrimnate on the basis of

di agnhosis.” The second option would be for the State to retain
the general eligibility group that includes all children and
include in the health benefits coverage package coverage for
servi ces needed by special needs children. The package could
include limtations for coverage on these services (consistent
with other benefits requirenents) to ensure that they would be
avail able prinmarily to special needs children. Under either
option, the special needs coverage is part of an overall health
benefits coverage package that is consistent wwth section 2103 of
the Act and 8457.410 of the final regulation.

One key aspect of section 2105(a)(2) is that SCH P funds can
be used for health services initiatives for targeted | owincone
children as well as other |lowincone children. Wth respect to
t he suggestion that we include sone exanples of public health
initiatives that would be subject to the 10 percent cap, we are

i ncluding the foll om ng exanpl es, sone of which were proposed by
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one State: (1) access to nental health services for |owincone
children in the Juvenile Court System (2) health care outreach
and services for honeless children and adol escents; (3) nental
health services for lowincone children with special needs; (4)
dental care for lowincone children and their famlies; (5)
health care services for mgrant children; and (6) an

I mmuni zation project for |lowincone children who are not enrolled
in Medicaid or SCHHP. As we indicated, these are just a few
exanples for use of title XXI funds for public health initiatives
as authorized by section 2105(a)(2) of the Act. States are free
to devel op and propose initiatives which are specific to the
needs of their popul ation.

Comment: One conmenter noted that it was pleased that we
have included a reference to Bright Futures in the proposed rule
but encouraged that we use the term“well-adol escent” whenever we
refer to “well-child” and the term “age” when offering exanples
of diverse popul ati ons.

Response: Under the definition of “child” set forth in
section 2110(c)(1) of the Act, and inplenented in 8457.10 of this
final regulation, “child” is an “individual under the age of 19.”
An adol escent clearly fits within this definition of child, and
therefore we have not accepted the commenter’s suggestion to use
the term “wel | - adol escent” whenever we refer to well-child care.

In addition, as we expl ai ned above, we did not intend to exclude
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any particular group or condition in describing a special

popul ation that States may want to consider offering additiona
services or a special package of services. Therefore, we have
not added “age” to the exanple we used in the preanble.

Comment: One conmenter indicated that there are various
ways for separate child health prograns to make heal th benefits
coverage available to enrolled children. States may use direct,
fee-for-service coverage or can operate as primary care case
managers. Separate child health prograns can al so buy benchnark
or benchmar k- equi val ent coverage provided through an MCE. The
comenter went on to say that what is |listed as a cl ass of
covered benefits in the State plan may not be precisely what is
covered if the State chooses to offer coverage solely through a
benchmar k or benchnar k- equi val ent package that is purchased from
a participating insurer or MCE. Furthernore, the insurer or MCE
may apply limts to coverage that would not apply if the coverage
were obtained directly through the State-based plan. Finally,

t he proposed rules on coverage do not require any particular
standard for the neasurenent of nedical necessity for children,
either by the State or by benchnmark insurers.

According to the commenter, because the benchmark plans may
differ fromthe State conprehensi ve package and no specific
nmedi cal necessity standard is required for separate child health

prograns, the issue of disclosure of coverage and coverage
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limtations becones inportant. Both providers and famlies wl]l
need to have cl ear, understandable materials and information
regarding what is and is not covered, as well as the limtations
that apply to covered benefits. The comenter cautioned that
benchmark plans may not be appropriately designed for children;
for exanple, the plan may provi de coverage for speech therapy
after a stroke but no coverage for speech therapy to address
devel opnental delays. There is nothing in the proposed rul e that
requi res benchmark plans to be designed to neet the specific
heal t h needs of children.

Response: In order for a State plan to be approved, the
State nust indicate what type of health benefits coverage it is
el ecting to provide. The State nust nmake available to enroll ees
the full coverage package defined in its State plan, and may not
permt contractors to restrict that coverage. Wile neither the
State nor a contractor is required to furnish nedically
unnecessary services, they cannot alter the basic coverage
package fromthat specified in the State pl an

Because SCHI P is targeted for children under the age of 19,
States nust ensure that the health benefits coverage it elects to
provide is appropriate for the popul ati on being served. The
statute addresses the issue of appropriateness of coverage
t hrough the coverage requirenents at section 2103 of the Act,

which sets forth the required scope of health insurance coverage
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under a separate child health program In addition, based on the
authority of section 2102(a)(7) of the Act, we have required
coverage for well-baby and well-child care, imunizations and
energency services. Finally, if a State elects to use benchnark-
equi val ent coverage, it nust cover specific services |listed at
section 2103(c)(1) of the Act and be actuarially equivalent for
addi ti onal services covered under one of the benchmark benefit
packages. Wile we have not defined nedical necessity for

pur poses of separate child health prograns, we believe that the
requi renments of the statute and final regul ations ensure the
appropri ateness of coverage for children in separate child health
progr ans.

Wth respect to the comenter’s concerns regarding the
avai l ability of understandable materials, we refer the commenter
to the requirenents at 8457.110(b) and 8457.525 which di scuss the
requi renents for meking certain information avail able and for
I nformati on on the public schedule for cost sharing.

Comment: Several commenters agreed with HCFA s suggestion
in the preanble to proposed 8457.410 that SCHI P prograns use the
AAP gui delines and/or Bright Futures periodicity schedul es.
However, they did not agree with HCFA s reasoning for not
requiring States to adopt this definition of well-baby and wel |l -
child for benefit coverage. One comenter indicated that

Medi cai d guarantees children coverage of nedically necessary
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servi ces through EPSDT, while separate child health prograns do
not provide the sane guarantee. It is therefore nore critica
and appropriate for HCFA to place specific requirenents on the
provi sion of services because there is no underlying entitlenent,
and HCFA shoul d establish an appropriate floor. Another
comment er indicated that because Medicaid uses the EPSDT standard
for its schedule of periodicity, the schedule should be included
for SCH P coverage to be consistent and allow parity. Rather
than nerely recommendi ng periodicity schedul es, HCFA shoul d
requi re that an endorsed professional standard be adopted by
SCHI P prograns. Allowing States to devise their own schedul es
could leave children in different States with widely different
coverage under SCHI P.

Response: For a nunber of reasons, we are not requiring
States to use for coverage and ot her purposes the definition of
wel | - baby and well-child care that is required for purposes of
cost sharing. Specifically, HCFA wanted to assure States the
flexibility accorded them under the statute in devel oping their
SCHI P benefit packages, including their well-baby and well-child
care packages. In addition, there are several expert groups that
have devel oped professional standards for the delivery of well-
baby and well-child care. These standards include those
devel oped by the AAP, AAPD and the Bright Futures standards.

HCFA has not endorsed any particul ar professional standard for
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wel | - baby and well-child care for Medicaid and we did not feel we
shoul d i npose a nore stringent standard on SCH P plans. W have
i ncluded a definition of well-baby and well-child care for

pur poses of cost sharing because Congress established basic rules
for cost sharing that nust be applied on a consistent basis
across States.

The comenter is correct that under the Medicaid program
EPSDT services are mandatory for nost Medicaid eligible children
under the age of 21. However, the SCH P statute did not require
this conprehensive service package for children in separate child
heal th prograns but rather gave States the flexibility to design
their own benefit packages within certain paraneters.

Wth respect to the use of a specific periodicity schedul e,
the comenter is incorrect that EPSDT services require any
specific periodicity schedule. HCFA cannot, by law, require
States to use any particular periodicity schedule for the
delivery of EPSDT services under Medicaid. The EPSDT statute at
section 1905(r) specifies that each State nust develop its own
periodicity schedule for screening, vision, hearing and dental
services after appropriate consultations with nedi cal and dent al
organi zations involved in child health care. In the proposed
rul e, we suggested that States use one of the professiona
standards al ready devel oped in determ ning their well-baby and

wel |l -child care benefit packages; however, we have declined to
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require the use of a specific schedule. There are severa

prof essional standards that are acceptable for States to adopt.
In fact, many States have adopted one of those standards for use
in their EPSDT prograns also. This policy does present the
possibility, as the comenter suggests, that children nay be
treated differently in different States. However, this is

al | owabl e under title XXI. Comment: One conmenter believed
that States should be able to retain discretion to define well-
baby and well-child care nore broadly than 8457.520 and that HCFA
should require States to follow the AAP and Bright Futures
periodicity schedules in both Medicaid and SCH P prograns. In
particul ar, many States have not yet adopted a periodicity
schedul e providing for annual health assessnents for adol escents,
even though there is consensus anong the professional community

t hat adol escents shoul d recei ve annual assessnents.

Response: If a State chooses to define well-baby and well -
child care nore broadly than defined in 8457.520 for cost sharing
purposes in order to limt cost sharing for a broader range of
services, the State is free to do so. It is true that sone
St at es have not adopted periodicity schedules to allow for annua
assessnment of adol escents under their Medicaid program \Wile
both prograns allow for that flexibility in adopting periodicity
schedul es, HCFA encourages States to ensure that their

periodicity schedul es reflect current professional standards.
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Comment : One commenter reconmended that the AMA's Cui delines
for Adol escent Preventive Services (GAPS) be added to the list of
appropriate standards for States to consider.

Response: W agree that GAPS is an appropriate standard for
States to use in defining well-child care periodicity schedul es
for adol escents and recomend that States consider this standard
as wel |.

Comment: One conmmenter reiterated that the preanble
| anguage i ndicates that well-baby and well-child care includes
health care for adol escents and is subject to the cost-sharing
prohi bitions, but is anbiguous as to whether a State has to
provi de coverage for these services or nerely apply the cost-
sharing prohibitions to those services that they cover. The
commenter believed that States should be required to provide such
coverage. The commenter also urged HCFA to add | anguage to the
preanbl e encouragi ng States to consider the special problens that
af fect adol escents (for exanple, eating disorders) when defining
speci al needs.

Response: W appreciate the commenter’s concern about
adol escents. States are required to provide coverage for well -
baby and well-child care services under any separate child health
pl an but may specifically define those services as they choose.
We note that we have revised 8457.410(b)(1) to provide that the

State nust obtain well-baby and well-child care services as
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defined by the coverage for the State. Cost sharing is not

al l owed for any services covered under a separate child health
programthat are included in the definition of well-baby and
well-child care at 8457.520. W have not included | anguage
encouraging States to consider special problens that affect

adol escents when defining special needs. However, we urge States
to consider the special needs of the popul ati on bei ng served by
the separate child health plan

Comment: One commenter recommended 8475.410(b) be del eted
because the statute provides States with the flexibility to adopt
a benchmark plan or to develop an actuarially equival ent benefit
package.

Response: W have not adopted this suggestion. The
commenter correctly notes that the SCH P statute provides States
with flexibility to adopt benchmark health benefits coverage or
actuarially equival ent benefit-equival ent health benefits
coverage when designing their prograns. However, in accordance
Wi th section 2102(a)(7), 8457.410(b) ensures that enrollees in
separate child health prograns receive coverage for certain basic
servi ces.

4. Benchmar k heal th benefits coverage (8457.420).

Section 2103(b) of the Act sets forth the benchmark heal th

benefits coverage fromwhich a State may choose in accordance

with section 2103(a)(1) of the Act. W proposed to inplenent
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these statutory provisions at 8457.420. W proposed to define
benchmark health benefits coverage as health benefits coverage
that is substantially equal to the health benefits coverage in
one of the follow ng benefit packages:

e The Federal Enpl oyee Health Benefits Program ( FEHBP) Bl ue
Cross/Blue Shield Standard Option Service Benefit Plan with
Preferred Provider arrangenents;

* A health benefits plan that the State offers and makes
generally available to its own enpl oyees; or

« A plan offered by a Health Mai ntenance Organi zati on (HMO
that has the largest insured commercial, non-Mdicaid enroll nent
of any such plan in the State.

We di scussed each option for benchmark health benefits
coverage in detail in the preanble of the proposed rule. W
noted that when a State chooses to increase, decrease, or
substitute coverage avail able under its approved State plan, a
State nust submit a State plan anendnent for approval if the
change in benefits is intended to conformthe separate State
benefit package to the benchmark coverage. But if the change in
benefits causes the State offered benefits to differ fromthe
benchmark coverage, then the benefits nust be reclassified as
benchmar k equi val ent or one of the other benefit package options.

We al so noted that section 2103(a)(1) of the Act provides

that benchmark coverage nust be “equivalent” to the benefits
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coverage in a reference benchmark benefit package. W stated
that we would interpret this |anguage to nean that coverage nust
be “substantially equal” to benchmark coverage. That is,
benchmark coverage offered under a separate child health plan
shoul d differ from benchmark coverage available in the State only
to the extent that the State nust add coverage to the benchnark
coverage, such as coverage for immunizations, to neet the

requi renents of title XXI.

Comment: Nunmerous commenters had requested clarification of
when a State plan anmendnent is required if a benchmark plan
changes. These commenters interpreted the | anguage at 8457.20 of
the proposed rule to nean that if the benchmark plan the State is
usi ng changes, we would not require a State plan anmendnent;
whereas if the State chooses to change the coverage under its
State plan to conformto the benchmark plan’s changes, a pl an
amendnent woul d be required. The commenters asked why changes to
a State plan that sinply parallel changes in a benchmark pl an
requi re an anendnent given that benchmark plans are supposed to
be the standard of adequacy in terns of SCH P benefits.

Several commenters believed the preanble should be clarified
to indicate that an anmendnment is only required when the SCH P
benefits package is altered.

Response: The approved State plan nust accurately refl ect

the health benefits package being offered. A State nust submt a
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State plan anendnent to reflect any change in the health benefits
coverage regardl ess of whether the change is made to conformto
changes made in the benchmark plan to which the State’s health
benefits coverage i s supposed to be equival ent, or whether the
change is made to select a different health benefits coverage
option. See subpart A for further discussion of when a State
must submt a State plan anmendnent.

Comment: One conmenter felt that States shoul d not be
allowed to anend their State plans to make them | ess
conprehensive in terns of coverage or the benefits they provide.
According to this commenter, State plans should only be anended
to inprove coverage, not to dimnish it. A basic package of
benefits should be required. In other words, certain benefits
shoul d be Federal entitlenents. States then have the flexibility
to inprove that benefit package or to offer only what is
Federal |y required.

Response: States are responsible for determning the health
benefits coverage under a separate child health program subject
to the standards set by title XXI and inplenmented in this fina
regul ation. States have the option of choosing fromthe types of
coverage specified in 8457.410 of the proposed rule and in
accordance with section 2103 of the Act. States may anend their
State plans to decrease the coverage provided as |long as all of

the requirenents of 88457.410 - 457.490 are net, depending on the
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type of coverage approved in the State plan. The only services
required to be covered under every separate child health program
are wel | -baby and well-child care, inmunizations according the
ACI P schedul e, and energency services as defined in 8457.10.
Comment: One conmenter was concerned that a State that is
usi ng the benchmark benefit package need not submt an anmendnent
when t he benchmark changes and believed this neans that if the
pl an includes nental health services that are subsequently
dropped, the State need not file a State plan anendnent.
Response: If a State has elected to provide benchmark
heal th benefits coverage that is substantially equal to coverage
under a certain benefit plan, and that plan drops coverage for
mental health services, the State has two options. First, the
State may continue to provide coverage for nental health services
as described in its approved State plan, even though the
benchmark plan has discontinued this coverage. No anmendnent is
necessary in this case. Alternatively, if the State wants to
di sconti nue providing nental health services under its State
plan, it nust submt a State plan anendnent to reflect the
dr opped cover age.
Comment: One commenter supported the preanbl e | anguage on
benchmark coverage being able to differ fromcoverage under a
benchmark plan only as necessary to neet other requirenents of

title XXI.
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Response: W appreciate the support. The conmenter is
correct that benchmark health benefits coverage under 8457. 420
may only differ from coverage under the benchmark plan as
necessary to neet title XXl requirenents. For exanple, as noted
earlier, a State may need to add coverage for immnizations in
order to conply with the requirenent that they be covered under
every separate child health plan.

Comment: One conmenter stated that the preanbl e indicates
i n discussing 8457.420(c) that “in cal cul ating comrerci al
enrol | ment, neither Medicaid nor public agency enrollees will be
counted.” The commenter suggested that all public agency
enrol | ees be counted as commercial enrollees when they are
enrolled in a plan offered by a private sector HMO. If it is
appropriate to count Federal enployees as commercial enroll ees,
it should be just as appropriate to count any other public
enpl oyees who are enrolled in the plan. Another commenter
recomrended t hat 8457.420(c) be nodified to be consistent with
the preanble to exclude public agency enrollees. The proposed
regul ation only excludes Medicaid enroll ees.

Response: W agree with the coments noting that the
preanbl e and regul ation text were not consistent with respect to
the cal cul ation of commercial enrollnent. W also recognize, as
noted by one of the commenters, that the preanble statenent that

Federal enpl oyees are considered commercial enrollees, but public
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agency enrollees are not, nerits further consideration.

After further consideration, we have decided to retain the
regul atory | anguage as proposed, that is, the health insurance
coverage plan that is offered through an HMO and has the | argest
i nsured commercial, non-Medicaid enrollment in the State. Public
agency enpl oyees, as well as Federal enployees, may be consi dered
enrol | ees for purposes of cal culating commercial enroll nent.

5. Benchmar k- equi val ent heal th benefits coverage (8457.430).

Section 2103(a)(2) of the Act provides that a State nay opt
to provide a benefits package with an aggregate actuarial val ue
that is at |east equal to the value of one of the benchmark
benefit packages. |In accordance with the statute, we proposed at
8457.430 that the benchmark-equi val ent coverage nust have an
aggregate actuarial value, determned in accordance with proposed
8457. 431, that is at |east actuarially equivalent to coverage
under one of the benchmark packages outlined in 8457.420.

In 8457. 430 we set forth the proposed coverage requirenents
for States sel ecting the benchmark-equi val ent coverage option.
Under the authority of section 2103(c)(1), we proposed that a
benchmar k equi val ent plan nust include coverage for inpatient and
out pati ent hospital services, physicians’ surgical and nedi cal
services, laboratory and x-ray services, well-baby and well-child
care, including age-appropriate imuni zations provided in

accordance with the recommendati ons of AC P.
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Under the authority of section 2110(a) of the Act as
i npl emented at proposed 8457.402, a State namy provide coverage
for a wide range of services. Under the authority of section
2103(a)(2)(C), we proposed that if the State provi des coverage
for prescription drugs, nental health services, vision services,
or hearing services, the coverage for these services nust have an
actuarial value that is equal to at |east 75 percent of the
actuarial value of the coverage of that category of service in
the benchmark benefit package. 1In addition, we proposed that if
t he benchmark plan does not cover one of the above additiona
categories of services, then the benchmark-equival ent coverage
package may, but is not required to, include coverage for that
category of service. A State may provide services listed in
8457.402 other than the services listed in 8457.430(b) w thout
neeting the 75 percent actuarial value test.

Comment: Two conmmenters believed 8457. 430 i s anbi guous,
confusing and potentially troubl esone and allows for a court to
read sone distinction into the redundant provisions at
457. 410(b) (1) and (2) and 457.430(b)(4) about well-baby and wel |l -
child care and i nmuni zati ons applying only to benchmar k-
equi val ent coverage. To avoid such a result, the commenter
suggested that HCFA stri ke 8457.430(b)(4) and revise subsection
(b) to read as follows: “(b) Required services. Benchnark

equi val ent health benefits coverage nust include, in addition to
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the services described in 8457.410(b), coverage for the follow ng
categories of service.”

Response: W have accepted the commenter’s suggestion to
revi se proposed 8457.430. W have al so revised 8457.410((b)(2)
of the regulation text to add the phrase “age appropriate” to
I mmuni zations in order to make it consistent with proposed
8457. 430(b) (4).

Comment: One conmenter is concerned because nental health
services do not fall within the scope of required services under
SCHI P. The conmmenter is particularly concerned that children in
a State that initially use a Medicai d-expansi on program and then
nove to a separate child health programw |l |ose the EPSDT
safety net for nental health services.

Response: Wiile children receiving SCH P services under a
Medi cai d- expansi on program are required to be provided the ful
conpl enment of EPSDT services, there is no such requirenent under
a separate child health program It is true that sone children
wi th coverage for nental health services under a Medicaid
expansi on could | ose that coverage if the State decided to switch
to a separate child health program Those children, however,
woul d be in no worse position than if the State had originally
el ected a separate child health program W have no basis to
limt State flexibility by mandati ng benefits beyond those

specifically required by the statute, however, we encourage
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States electing to shift froma Medicaid expansion programto a
separate child health program or conbination programto retain a
conpr ehensi ve benefits package that is simlar to the Medicaid
expansi on benefit package to help ensure that children do not
experience a significant disruption in care.

Comment: One commenter believed HCFA shoul d pronul gate
m ni mum benefits standards for benchmark-equival ent coverage.
They noted that HCFA indicated that it has chosen not to propose
m ni mrum st andards for basic sets of services because a greatly
reduced benefits schedule would be unlikely to neet actuari al
val ue requirenents. However, the commenter argues that because
SCHI P plans may invol ve nmuch | ower cost-sharing requirenents than
comercial plans, a SCH P benefits package can offer far fewer
services than a benchmark comercial plan and still pass
actuarial nuster. Accordingly, the commenter respectfully urged
the Secretary to revisit this decision and pronul gate m ni num
benefits standards for benchmark-equi val ent coverage.

Response: W have considered the issue raised by the
commenter but have declined to revise the regulation to set
m ni mum standards at this tine. The actuarial value requirenents
shoul d ensure that the benefits in an actuari al - equi val ent
benefit package that will not fall below levels intended by title
XXI. In fact, experience has shown that States that have chosen

to provi de benchmark-equi val ent health benefits coverage provide
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coverage that | ooks very simlar to coverage under other health
benefits coverage options.

Comment: One conmenter recommended del eting 8457.430(c) (2)
because benchmar k- equi val ent coverage should not be required to
i ncl ude coverage for specific services just because they are
covered in the benchmark package. According to this commenter,
the intent of equivalent packages is to allow a State the
flexibility to design coverage that neets the needs of children
in the state.

Response: The | anguage in 8457.430(c)(2) mrrors section
2103(a)(2)(C) of the Act. Therefore, we have not adopted the
comrenter’s suggestion to delete this material.

6. Actuarial report for benchmark-equival ent coverage
(§457. 431) .

In accordance with section 2103(c)(4) of the Act, at
8457. 431 we proposed to require a State, as a condition of
approval of benchmark-equi val ent coverage, to provide an
actuarial report, with an actuarial opinion that the benchmark-
equi val ent coverage neets the actuarial requirenents of 8457.430.
We al so proposed that the actuarial report nmust specify the
benchmar k coverage used for conparison

The actuarial opinion nust neet all the provisions of the
statute. W proposed that the report nust explicitly state the

foll ow ng informtion:
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e The actuary issuing the opinion is a nenber of the
Ameri can Acadeny of Actuaries (and neets Acadeny standards for
I Ssui ng such an opini on).

e The actuary used generally accepted actuarial principles
and met hodol ogi es of the Anmerican Acadeny of Actuaries, standard
utilization and price factors, and a standardi zed popul ati on
representative of privately insured children of the age of those
expected to be covered under the State pl an.

e The sane principles and factors were used in analyzing
bot h the proposed benchmar k- equi val ent coverage and the benchmark
coverage, wWithout taking into account differences in coverage
based on the nethod of delivery or neans of cost control or
utilization used.

e The report should also state if the analysis took into
account the State’'s ability to reduce benefits because of the
increase in actuarial value due to limtations on cost sharing in
SCHI P.

Finally, we proposed that the State nust provide sufficient
detail to explain the basis of the nethodol ogi es used to estimate
the actuarial value or, if requested by HCFA to replicate the
State’s result.

Comment: We received two coments on this section. One
comrent er supported the requirenent for a set of conprehensive

actuarial reports. The second commenter suggested that the
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requi renment for proof of actuarial equival ence of the benefits
will be too costly. The commenter noted that insurance industry
and State regul atory departnents have devel oped net hods of
conpari ng coverage that would be significantly nore cost
effective and equally as useful for the program as an actuari al
st udy.

Response: W appreciate the support of the first comenter.
In response to the suggestion of the second commenter, the
actuarial report requirenents contained in this section of the
regul ation text are basically drawn fromthe section 2103(c)(4)
of the Act. Therefore, we have chosen not to alter the
requirenments in the regulation to allow an alternative approach
to benchmark equival ent coverage. However, as discussed under
8457.450, we are willing to entertain other suggestions for
Secretary-approved coverage. W will consider States’ specific
proposal s for alternatives to actuarial analysis under the
provi si ons of 8457.450.

7. Exi sting conprehensi ve State-based coverage (8457.440).

I n accordance with section 2103(d) of the Act, at 8457.440
we proposed that existing conprehensive State-based health
benefits coverage nust include coverage of a range of benefits,
be adm ni stered or overseen by the State and receive funds from
the State, be offered in the State of New York, Florida, or

Pennsyl vani a, and have been offered as of August 5, 1997. 1In
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essence, Congress deened the existing State-based health benefit
packages of three States as neeting the requirenents of section
2103 of the Act. W noted that these States still need to neet
other requirenments of title XX, including requirenents relating
to cost sharing, such as copaynents, deductibles and prem uns, as
specified in subpart E of this final rule.

We al so proposed that the States (Florida, New York, and
Pennsyl vania) may nodify their existing, conprehensive, State-
based program under certain conditions. First, the program nust
continue to offer a range of benefits. Second, the nodification
must not reduce the actuarial value of the coverage avail abl e
under the program bel ow either the actuarial value of the
coverage as of August 5, 1997 or the actuarial value of a
benchmark benefit package. A State nust submt an actuari al
report when it anends its existing State-based coverage.

We did not receive any comments on this section. Therefore,
we are inplenmenting these provisions as set forth in the proposed
rul e except that we have added | anguage to the regulation to
clarify that a State nust submt an actuarial report when it
amends its existing State-based coverage.

8. Secretary-approved coverage (8457.450).

Section 2103(a)(4) of the Act defines Secretary-approved

coverage as any other health benefits coverage that provides

appropriate coverage for the popul ation of targeted | owincone
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children to be covered by the program In proposed 8457. 450 we
set forth the option of providing health benefits coverage under
the Secretary-approved health benefits coverage option.

We proposed that the foll ow ng coverage be recogni zed as
Secretary-approved coverage under a separate child health
progr am

e Coverage that is the sane as the coverage provi ded under a
State’s Medicaid benefit package as described in the existing
Medi caid State plan.

e« Conprehensi ve coverage offered under a 81115 wai ver that
ei ther includes coverage for the full EPSDT benefit or that the
State has extended to the entire Medicaid population in the
State.

« Coverage that includes benchmark coverage, as specified in
8457. 420, plus additional coverage. Under this option, the State
must clearly denonstrate that it provides all the benchmark
coverage, including all coverage required under title XX, but
may al so provi de additional services.

* Coverage, including coverage under a group health plan,
purchased by the State that the State denonstrates to be
substantially equal to coverage under one of the benchmark plans
specified in 8457.420, through use of a benefit-by-benefit
conpari son of the coverage. Under this option, if coverage for

just one benefit does not neet or exceed the coverage for that
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benefit under the benchmark, the State nust provide an actuari al
anal ysis as described in 8457.431 to determ ne actuari al
equi val ence.

Wiile we |listed these four options as perm ssible types of
Secretarial -approved coverage, we solicited conments on ot her
speci fic exanpl es of coverage packages that States have
devel oped, or mght wish to develop, to neet the Title XXl
requi renents. W al so proposed that no actuarial analysis is
requi red for Secretary-approved coverage if the State can show
that the proposed benefit package neets or exceeds the benchmark
coverage. Wiile the four options we listed neet or exceed the
benchmark package, it is possible that a State may devel op a
Secretary-approved coverage proposal that may require an
actuarial anal ysis.

Comment: One conmenter argued that “Secretary-approved
coverage” should provide HCFA with greater flexibility to approve
SCH P State plans. The commenter points out that Secretary-
approved coverage is not sinply another name for benchmark
coverage; title XXI provides for Secretary-approved coverage as a
flexible way for HCFA to approve a State plan. The statute
requires no actuarial analysis for this option but rather
requires only that the coverage be deened “appropriate” for the
target popul ation.

The comrenter recomrended that the regul ations should sinply
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i ndicate that States nust denonstrate, to the Secretary’s
satisfaction, that their coverage neets the needs of their SCH P
popul ations. The manner in which States nmake this denonstration
shoul d be left flexible in accordance with the discretion
accorded to States by title XXI.

Response: The list of four exanples included in the
regul ation text at 8457.450 was not neant to be an exhaustive
list of exanples of Secretary-approved coverage. The regul ations
text states that Secretary-approved coverage “may include” one of
these options. W solicited additional exanples of types of
coverage that mght qualify under this option but we did not
recei ve any specific exanples. W remain open to review ng other
proposal s for Secretary-approved coverage.

Comment: One conmenter noted that a nunber of States are
expl oring buy-in prograns where SCH P funds will be used to
subsi di ze coverage for the uninsured under group health plans. A
significant issue for States is how to design prograns that can
meet HCFA's SCHI P benefit requirenents. The preanble to the
proposed rule states that if any benefit under an enpl oyer plan
does not neet or exceed that of a benchmark plan provided under
title XXI, based on a benefit-to-benefit conparison, the State
must docunent that the two benefit packages are actuarially
equi val ent. However, providing such conparisons would |ikely be

costly and burdensone to inplenent on an enpl oyer-by-enpl oyer
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basis. The commenter strongly encouraged HCFA to nodify the
preanble to provide for maximum State flexibility in the area of
benefit certification under buy-in progranms. HCFA could provide
such flexibility by allowng States nore flexibility to designate
benefit packages that neet the benchmark standard or to use
sinple benefit checklists.

Response: W recognize the adm nistrative burden invol ved
I n determ ni ng whet her enpl oyer plans neet benefit requirenents
for separate child health prograns, and we agree that docunenting
the actuarial equival ence of a plan or using benefit side-by-side
conparisons may be costly and burdensone. Nonethel ess, enpl oyer
pl ans through which States wish to offer coverage under a
separate child health program nust neet requirenents for either
benchmar k coverage, benchmark-equi val ent coverage, or Secretary-
approved coverage in order to conply with section 2103 of the
Act. However, we are open to, and encourage States to propose
ot her options under the “Secretary-approved” category.

Comment: Two commenters recomrended that proposed 8457. 450
should explicitly reference Medicaid benefits for children rather
than permt States to furnish SCH P children with Medicaid
benefits for adults w thout any actuarial analysis show ng
conparability to standard commercial benefits. Specifically,
par agraphs (a) and (b) should be consolidated and revised to

read: “(a) Coverage that is the sane as the coverage for children
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provi ded under the Medicaid State plan.”

Response: Wiile we have not adopted the exact |anguage and
consol i dation recommended by the comenter, we have revised
8457. 450(a) to specify that coverage should be the sane as that
offered to children under the Medicaid State plan.

Comment: One commenter believed the proposed rule should be
anmended to elimnate the use of a benefit-by-benefit conparison
for determ ning whether coverage provided through prem um
assi stance under a group health plan is approvable. This
provi sion appears to require benefit-by-benefit conparison for
denonstrating that group health plans neet or exceed coverage
requi renents. This is a nore rigorous test than that required
for benchmark equival ent coverage purchased directly by States.
Prem um assi sted group health plan coverage should be held to no
nore than the requirenents for benchmark equival ent coverage.

The comenter noted that their State experience has shown
that children are nore likely to be insured if their parents are
I nsured and that parents prefer to cover their entire famly
under the sane plan. HCFA' s inposition of barriers to the use of
SCHI P progranms to support group health coverage is a m sgui ded
attenpt to address substitution of coverage. States should be
given as nmuch flexibility as possible to test different
approaches, including buy-in to enployer sponsored plans, for

I ncreasing creditable coverage for uninsured children. HCFA
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shoul d not add any restrictions to those already established by
law in title XXI.

Response: W did not intend to inpose additiona
restrictions on States wishing to utilize prem um assi stance
prograns in SCH P. The benefit-by-benefit conparison was
devel oped in response to States who wanted to provide prem um
assi stance through enpl oyer sponsored insurance but were
concer ned about the cost of performng the actuarial analysis
required by the statute for each participating enpl oyer plan.
Therefore, we proposed that States nmay conpare each benefit to
the benefits in the benchmark plan as a way of providing States
with a sinplified and | ower cost option to the actuari al
anal ysis. However, given the statutory requirenent for actuari al
equi val ence we still require that States perform an actuari al
analysis if one benefit is |lower than the |evel specified in the
benchmar k pl an.

9. Prohi bited coverage (8457.470).

I n accordance with section 2103(c)(5) of the Act, we
proposed at 8457.470 that a State is not required to provide
heal th benefits coverage under the plan for an itemor service
for which paynent is prohibited under title XXI even if any
benchmar k package i ncludes coverage for that itemor service. W
di d not receive any comments on this section. Therefore, we are

I npl enmenting these provisions as set forth in the proposed rule.
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10. Limtations on coverage: Abortions (8457.475).

This section inplenents sections 2105(c)(1) and (c)(7) of
the Act, which set limtations on paynent for abortion services
under SCHI P. At 8457.475, we proposed that FFP is not avail able
I n expenditures for an abortion, or in expenditures for the
purchase of health benefits coverage that includes coverage of
abortion services, unless the abortion is necessary to save the
life of the nother or the abortion is perforned to termnate a
pregnancy resulting froman act of rape or incest.

Additionally, we proposed that FFP is not available to a
State in expenditures of any anount under its title XXI plan to
assist in the purchase, in whole or in part, of health benefits
coverage that includes coverage of abortions other than to save
the life of the nother or resulting froman act of rape or
I ncest .

We al so proposed that, if a State wi shes to have managed
care entities provide abortions in addition to those specified
above, those abortions nust be provided pursuant to a separate
contract using non-Federal funds. A State may not set aside a
portion of the capitated rate to be paid wth State-only funds,
or append riders, attachnments, or addenda to existing contracts
to separate the additional abortion services fromthe other
services covered by the contract. The proposed regul ation al so

specified that this requirenent should not be construed as
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restricting the ability of any nmanaged care provider to offer
abortion coverage or the ability of a State or locality to
contract separately with a managed care provider for additiona
abortion coverage using State or |ocal funds.

Comment : One commenter reconmended that abortions be covered
under any circunstances.

Response: Federal financial participation is available in
expenditures for abortions in an SCH P programonly as
specifically authorized by Congress in the statute. Section
2105(c) (1) of the Act Iimts funding of abortions to funding for
t hose abortions necessary to save the |ife of the nother or to
term nate pregnancies resulting fromrape or incest.

Comment: We received many conments on the requirenent that
States that wish to cover abortions other than those all owed
under the statute use separate contracts wth nmanaged care
organi zations to ensure that no Federal SCH P funds are used to
pay for those additional abortions. The comenters believed that
this requirenent exceeds the statutory authority, wll be
burdensone for States and managed care entities, and nmay
ultimately serve to dissuade States and nanaged care entities
fromoffering abortion services. Several comenters also
i ndi cated that enforcenent of the requirenent is not feasible in
an enpl oyer - sponsored i nsurance environnment where the benefits

package is predeterm ned by an enployer and a commerci al insurer,
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rather than by the State. They recomended that enpl oyer-
sponsored prograns be exenpt fromthe separate contract
requi renent.

Response: Section 2105(c)(7) of the Act specifies that
“paynent shall not be nmade to a State under this section for any
anount expended under the State plan to pay for any abortion or
to assist in the purchase, in whole or in part, of health benefit
coverage that included coverage of abortion.” Congressiona
authorities have nmade clear that this section of the statute
requi res separate contracts where managed care organi zations wl |
be providing abortions in addition to those specified in the |aw
Thus, contrary to the opinion of the comenters, this prohibition
can not be satisfied by carving out or allocating a portion of
the capitated rate to be paid for wwth State-only funds.

11. Preexisting condition exclusions and relation to other |aws
(§457. 480) .

I n proposed 8457.480 we inpl enented the provisions of
sections 2103(f), and 2109 of the Act under the authority of
section 2110(c)(6) we inplenented the provisions of sections
2103(f), 2109 and 2110(c)(6). At 8457.480(a), we proposed to
I npl enment section 2103(f) of the Act and provide that, subject to
the exceptions in paragraph 8457.480(a)(2), a State child health
plan may not permt the inposition of any preexisting condition

exclusion for covered benefits under the plan. In
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8457.480(a)(2), we proposed that if the State child health plan
provi des for benefits through paynent for, or a contract with, a
group health plan or group health insurance coverage, the plan
may permt the inposition of a preexisting condition exclusion
but only insofar as permtted under ERI SA and HI PAA.

I n proposed 8457.480(b), we inplenented sections 2109 and
2103(f)(2) of the Act, which describe the relationship between
title XXI and certain other provisions of law. Specifically, as
set forth in proposed 8457.480(b), these provisions include
section 514 of ERI SA, HI PAA, the Mental Health Parity Act of 1996
(MHPA) (regarding parity in the application of annual and
lifetine dollar limts to nmental health benefits) and the
Newborns and Mot hers Health Protection Act of 1996 ( NVHPA)
(regarding requirenents for mninmum hospital stays for nothers
and newborns). See regulations at 45 CFR 146. 136 for a
di scussi on of the MHPA and 45 CFR 146.130 and 148.170 for a
di scussi on of the NVHPA.

Comment: One commenter agreed with the inclusion of | anguage
i n 8457.480 requiring conpliance with the Mental Health Parity
Act. However, several commenters raised concerns because they
interpreted the | anguage at 8457.480(b)(3) and (4) to nean that
States nust conply with the MHPA and the NVHPA, regardl ess of
whet her or not the State’ s benchnmark plan includes these

conponents. The comenters believed this requirenent negates the
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flexibility otherwi se provided the State in choosing the option
of using a separate child health plan. The commenters believed
that this | anguage should be renoved fromthe final regulation
and that States should decide if inclusion of these conponents in
their separate child health progranms is appropriate.

One commenter indicated that this requirenment would require
the offeror of the benchmark plan either to price a SCH P product
separately to the State, to incorporate the nmental health parity
costs and benefits, or to include these benefits at the sane cost
(an unlikely scenario). Either way, the comenter argued that
the provision reduces the flexibility of using a benchmark plan
and thus the proposed |inkage of SCHIP to these |laws is not
appropriate and shoul d be renoved.

Response: W agree that the proposed regul ati on | anguage
was uncl ear and have revised the |anguage to clarify this issue.
The comenters appear to have interpreted the proposed rule to
mean that States nust provide coverage for nental health services
and services for newborns and nothers regardl ess of whether a
State’s benchmark plan includes coverage for those services. W
did not intend to i npose such coverage requirenents.

The requirenents of the MHPA apply only to group health
pl ans (or health insurance coverage offered by issuers in
connection with a group health plan) that provide such

nmedi cal / surgi cal benefits for newborns and not hers and nent al
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heal th benefits. Thus, the provisions of MHPA apply only to
title XXI coverage provided through a group health plan and only
if that plan offers nental health benefits. However, if a State
uses a group health plan as a benchmark, then the State may be
inplicitly required to conply wwth the MHPA even if that lawis
not directly applicable. Simlarly, the NVHPA applies directly
only to group health plans and health insurance issuers (in the
group and i ndividual markets) providing benefits for hospital
| engt hs of stay in connection with child birth. W did not
intend to i npose additional coverage requirenments on States or to
reduce the State’s flexibility in defining its service packages.
We have thus revised the regulations to clarify that only group
heal t h pl ans through which States provi de coverage under a State
plan are subject to the requirenents of the provisions described
in 88457.480(b)(3) and (4).

Comment: One commenter raised the issue of H PAA
requi renents and the pre-existing condition exclusions. The
commenter noted that because SCH P enrol |l ees generally will not
neet the requirenents of “eligible individuals” under H PAA, the
| evel of protection afforded by this proposed rul e against pre-
exi sting condition exclusion clauses in a SCH P benchmark package
offered by a private insurer is unclear. The proposed rule does
state that SCH P benefits are creditabl e coverage; however, the

commenter stated that the prohibition against pre-existing
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condition exclusions is triggered only if creditable coverage was
foll owed by COBRA coverage. The commenter noted that
clarification of the pre-existing condition exclusion provisions
will be inportant for health providers caring for children with
di sabilities.

One commenter also indicated that the regul ati ons do not
permt any “preexisting conditions exclusions” for a State plan
in general. However, if a SCH P plan provides coverage through a
group health plan, the plan could inpose preexisting conditions
exclusions in accordance with what is allowabl e under HI PAA
While H PAA does |imt the extent of preexisting condition
excl usions, States should be allowed to negotiate with health
plans the elimnation of all preexisting condition exclusions.

Anot her comment er encouraged the inclusion of a statenent at
8457.480(a)(2) that while States nmay, in very limted
ci rcunstances, permt the inposition of a pre-existing condition
excl usi on consistent wth applicable Federal |aw, States have the
di scretion to, and are encouraged to, negotiate group health plan
coverage free of such excl usions.

Response: Section 457.480(a) of the regulation inplenents
section 2103(f)(1) of the Act and provides that a State may not
permt the inposition of a pre-existing condition exclusion,
except in the case of a State that obtains health benefits

coverage through paynent for, or a contract with, a group health
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pl an or group health insurance coverage, in which case the State
may permt the inposition of such an exclusion to the extent
permtted under H PAA. The protection afforded to enrollees is
clear; they either face no pre-existing condition exclusion or,
if enrolled in a group health plan, they potentially face an
exclusion that in no case can be | onger than the 12 nonths
permtted under H PAA. The commenter correctly notes that
enrollees in a separate child health program may not neet the
definition of “Federally eligible individual” under H PAA s

I ndi vi dual market protections (although they may if their nost
recent coverage was SCHI P coverage through a group health plan
and they then exhausted any COBRA or State continuation coverage
offered to then). Presumably, the commenter was concerned about
former enrollees wishing to purchase private, individual market
coverage. Title XXI does not provide enrollees wth an assurance
of neeting the definition of Federally-eligible individuals under
H PAA. However, section 2110(c)(2) of the Act as inplenented at
8457. 410 provi des that coverage neeting the requirenents of
8457.10 provided to a targeted | owinconme child constitutes

credi tabl e health coverage. Therefore, coverage under a separate
child health programw ||l count towards the m ni mrum 18 nont hs of
coverage required for soneone to qualify as a Federally-eligible
i ndi vi dual .

Comment: One commenter also urged States that do and do not
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have nental health parity statutes to include coverage for a ful
range of nental illness services in their State plans when they
opt to develop separate child health prograns.

Response: States are given flexibility in designing their
benefit packages. Wile we encourage States to provide services
for mental illness, there is no Federal requirenent for a State
to include this coverage under its separate child health program
if it does not elect to do so.

Comment: One commenter believed the regul ation shoul d
i nclude a statenment that pre-existing condition exclusions are
contrary to the intent of SCH P and unfair. Therefore, even
under the limted circunstances where such exclusions are
all oned, States nust be required to denonstrate attenpts to
negoti ate group health plan coverage free of such excl usions.
According to this commenter, only after denonstrating that those
efforts have been exhausted, should a State plan with these very
limted exclusions be approved.

One commenter asserted that the H PAA-all owabl e conditions
for permtting a waiting period for services for a preexisting
condition are adverse to the purposes of initiating coverage for
children cut off fromaccess to services precisely because they
| ack coverage. The comenter believed nost, if not all, children
shoul d be assessed, diagnosed, and treated quickly in response to

their health deficiencies. The commenter believed this is a
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matter for Congress to reconsider.

Response: The | anguage in the proposed rul e at
8457.480(a) (1) and (2) was included based on section 2103(f) (1)
of the Act. Section 2103(f)(1)(B) clearly provides for the
possibility that States providing benefits through group health
pl ans may al |l ow those plans to inpose pre-existing condition
exclusions to the extent permtted by HPAA One limted
exception to this rule is permtted. Under 82103(f)(1)(B) of
Title XXI, if a State child health plan provides for benefits
t hrough paynent for, or a contract with, a group health plan or
group health insurance, the plan may permt the inposition of
those preexisting conditions which are permtted under HI PAA
This permts the inposition of preexisting conditions consistent
with the requirenments of such plans when the State is providing
prem um assi stance through SCH P to subsidize child or famly
coverage under a group health plan or group health insurance
pursuant to 82105(c)(3) of the statute. Therefore, we are unable
to revise this section as suggested by the comenter.

12. Delivery and utilization control systens (8457.490).

I n accordance with section 2102(a)(4) of the Act, at
8457. 490 we proposed to require that State plans include a
description of the type of child health assistance to be provided
i ncl udi ng the proposed net hods of delivery and proposed

utilization control systens. |n describing the nmethods of
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delivery of the child health assistance using title XXI funds,
the proposed regulation requires a State to address its choice of
financing and the nethods for assuring delivery of the insurance
product to children including any variations. W al so
proposed that the State describe utilization control systens
designed to ensure that children use only appropriate and

nmedi cal |y necessary health care approved by the State or its
subcontractor. W set forth exanples of utilization contro
systens in the preanble to the proposed rule.

Comment: One conmenter noted that in this section of the
proposed rul e, HCFA requests a description of utilization
controls designed to ensure that children use only appropriate
and nedi cally necessary health care, but does not define
“medi cally necessary” in any specific manner. The conmenter
suggested that this termbe defined in the regul ation and
suggested | anguage to be used in the regulation as a definition
of nedically necessary.

Response: As we have indicated in response to coments on
8457.420, HCFA will not define nedical necessity for SCH P. The
determ nati on of nedical necessity criteria for separate child
health prograns is left up to each State to defi ne.

Comment: One conmenter noted that utilization controls that
m ght be appropriate for the adult popul ation may not be

appropriate for the pediatric population. As States inplenent
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these controls, it is inportant that they are appropriate for
children. These controls should take into consideration children
wi th special health care needs as well as the uni que needs of
children in general.

Response: The | anguage in 8457.490(a) of the proposed rule
very specifically says “nethods for assuring delivery of
i nsurance products to the children.” Section 457.490(b) provides
for “systens designed to ensure that children use only
appropriate . . .” (enphasis added). We believe this |anguage,
along with the | anguage at proposed 8457. 735 (now 8457. 495)
requiring States to assure appropriateness of care, very clearly
requires that the utilization controls be appropriate for the
pediatric population. |If a State provi des coverage for services
for children with special health care needs, States would be
expected to ensure appropriate utilization controls on these
services also. W believe the | anguage in paragraph 8457.490(a)
requiring States to describe nethods to assure delivery of
services “including any variations,” is sufficient to address
this commenter’s concerns. “Variations” would include
addi tional services delivered to special needs children.

Comment: W received two conments suggesting the addition
of default enrollnment |anguage in the regulation. One commenter
recomrended t hat HCFA adopt | anguage simlar to the |anguage in

t he Medi cai d managed care proposed rule to address default
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enrol |l ment under SCHI P for States that offer eligible children a
choi ce of plans. The commenter suggested that HCFA require that
States describe in their plans the policies and procedures that
they will use to mnimze rates of default enroll nment and what
efforts the State and its contractors will nake to preserve
traditional provider-patient relationships. The commenter also
recommended that this section include an additional paragraph:

Descri be policies and procedures that mnimze rates of

default enrol |l nent where beneficiaries have a choice of

pl ans, and what efforts have been nmade by the State and its

contractors to preserve existing provider/patient

rel ati onships. States nust al so descri be opportunities for

beneficiaries to disenroll both for cause or on a periodic

basis w thout cause.

Response: Default enrollnent, also referred to as auto
assignnment, is a practice utilized by several States in their
enrol | mrent processes. However, we believe that any information
or requirenents regardi ng managed care enrol |l nent procedures,

i ncludi ng default enrollnment, should be addressed as part of the
requi renents of 8457.110(a), rather than in this section.

Comment: One conmenter supported the |language in this
section and indicated that this sets out a hel pful franmework that
encourages States to ensure that utilization controls Iimt costs

wi t hout denying essential health care to children. Response:
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We appreciate the comrenter’s support.

Comment: One commenter reconmmended that 8457.490(a) be
nodi fied to be applicable not only to the delivery of the
i nsurance products but also to delivery of services covered by
t he product.

Response: W have adopted this suggestion and revised the
regul ati on text accordingly.

Comment: Two conmenters reconmended that this section be
nodified to require State plans to identify nethods the States
Wi Il use to nonitor and evaluate delivery and utilization contro
systens to ensure that children receive appropriate and nedically
necessary care.

Response: Proposed 8457.735 (now 8457. 495) addresses State
pl an requirenents for assuring quality and appropri ateness of
care provided under the plan. Please see our responses to
comments in that section
13. Gievances and appeal s (proposed 8457.495).

At 8457. 495, we proposed to require States to provide
enrollees in a separate child health programwth the right to
file grievances or appeals for reduction or denial of services in
accordance with proposed 8457.985. 1In an effort to consolidate
all provisions related to review processes, we have renoved
proposed 8457.495 and incorporated those provisions into new

subpart K, which contains provisions regarding grievances and
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appeals. W address coments on proposed 8457.495 in new subpart
K

14. State plan requirenent: State assurance of the quality and
appropri ateness of care (8457.495).

Sections 2102(a)(7)(A) and (B) of the Act require the State
plan to describe the strategy the State has adopted for assuring
the quality and appropriateness of care, particularly with
respect to providing well-baby care, well-child care and
i mruni zations, and for ensuring access to covered services,

i ncl udi ng enmergency services. W proposed to inplenent this
provi sion at 8457.735(a), and provided further specifications
therein consistent with this statutory requirenent.

We al so proposed to include additional, nore specific
assurances designed to ensure the quality and appropri ateness of
care for particularly vulnerable enrollees. In 8457.735(b), we
proposed that States nust provide assurances of appropriate and
tinmely procedures to nonitor and treat enrollees wth conplex and
serious nedical conditions, including access to specialists.

In this final rule, we are redesignating the provisions of
proposed 8457. 735 (which were previously |ocated in subpart G
Strategi c planning) as 8457.495. W believed that these
provi sions are nore appropriately presented in the context of
this subpart. W respond to all public coments on proposed

8457. 735 bel ow.
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Comment: We received several coments indicating that this
section of the proposed rule was unclear as to whether the
requi renent for State assurance of quality and appropriateness of
care applies to SCH P coverage provided through enpl oyer plans.
Comrenters indicated that the requirenents of the proposed
regul ation seemtacitly to assune that the State will have a
direct, contractual relationship with all SCH P participating
heal t h pl ans, including enployer-sponsored plans. A conmenter
further stated that any attenpt to apply such requirenents
directly to enpl oyer-sponsored plans woul d nean that no enpl oyer
plans will ever qualify for the State’'s prem um assi stance under
SCH P, as there is no incentive for an enployer or plan to invest
resources to conply with these requirenents. Comenters
i ndi cated that enpl oyer-sponsored health coverage systens do not
identify individuals who can be classified into such categories
as "enrollees with special or conplex nedical conditions,” making
it difficult to report on these subgroups.

Response: W understand the comenters’ concerns and desire
that data reporting requirenments under SCH P are able to work
within the systens and regul atory structure for prem um
assi stance prograns. The provisions of this regulation section
do apply to such coverage because the statute contains no
exenptions fromits reporting requirenents for SCH P coverage

of fered through prem um assi stance prograns. However, the
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regul ation does not require States to report encounter data in
nmeasuring their progress toward neeting performnce goals. W
encourage States to use a variety of nethods to collect
appropriate data. Wile requiring plans to report encounter data
to the State is one neans of gathering these data, it is by no
nmeans the only nethod. For exanple, States can rely on mail or
t el ephone surveys of participating famlies and surveys of
participating providers, or can design a data collection

net hodol ogy that works with the structure and offerings of their
SCHI P prograns, including those operating prem um assi stance
progr ans.

Comment: We received comments recommendi ng that we require
specific reporting requirenents for States offering prem um
assi stance prograns through group health pl ans.

Response: States that inplenent or design prem um assi stance
prograns for SCH P have flexibility to explore different nethods
of working with enployers, health plans and beneficiaries to
obtain informati on on SCH P coverage provided through group
heal th plans. Because of the difficulty of obtaining data from
enpl oyer plans with which the State may not have direct
contractual relationships, we intend to continue to work with
States exploring the inplenentation of prem um assi stance
prograns and will continue to consider a variety of State

proposal s regardi ng appropri ate nethods of obtaining information
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about the quality of care obtained through prem um assi stance
progr ans.

Comment: We received comments that the regul ation should
allow States the flexibility to use strategies that enployers
al ready have in place, or to use alternative strategies, to
ensure quality and appropri ateness of care.

Response: First, it should be noted that, upon further
reflection, we have determ ned that the provisions and intent of
proposed 8457.735 would fit nore appropriately within Subpart D,
Benefits. The focus of this provision is to ensure that SCH P
enrol | ees have adequate access to health care services as needed.
Therefore, we have noved the comments and responses on this
provision to Subpart D, 8457.495.

We agree that, pursuant to the provisions of title XX,
States should have the flexibility to use innovative strategies
to ensure quality and appropriateness of care. Section
457. 495(a) provides that States nust provide HCFA with a
description of the nethods that a State uses for assuring the
guality and appropri ateness of care provided under the plan. W
did not specify a particular nethod States nust use to nonitor
appropri ateness and quality of care. W anticipate that States
will use a variety of nethods, including those nost suitable for
the type of programor prograns a particular State is

I npl enent i ng.
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Comment: Several commenters recommended that we establish
specific, unified, quality and access standards with respect to
those areas set forth in 8457.495 and identify the nethodol ogi es
for nonitoring those standards in the regul ati ons. Severa
comrenters recommended that we require States to descri be nethods
they wll use to ensure that children have access to
pedi atricians and other health care providers with expertise in
nmeeting the health care needs of children. The commenters felt
t hat physicians who are appropriately educated in the unique
physi cal and devel opnental issues surrounding the care of
infants, children, young adults and adol escents shoul d provide
children's care. As the SCH P programis specifically designed
to serve children, commenters noted that it is critical that
access to appropriate providers of care be required. One
comrent er recomended t he annual application of a standardi zed
survey of children's nental, physical, and social health.

Response: Section 457.495 requires that a State describe
the specific elenments of its quality assurance strategies. These
may include the use of any of the follow ng nethods: quality of
care standards; perfornmance neasurenent, infornmation and
reporting strategies, |icensing standards,
credentialing/recredentialing processes, periodic reviews and
external reviews. W are not requiring that States neet

specific, unified standards regardi ng access to and quality of
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care. However, the regulation at 8457. 495 does requires States
to assure the quality and appropri ateness of care provi ded under
the State plan. As part of the State’'s assurances, each State
agency woul d be expected to assure that all covered services are
avai | abl e and accessible to programenrollees. This neans that
all covered services would be avail able within reasonable tine
frames and in a manner that ensures continuity of care, adequate
primary and specialized services, and access to providers
appropriate to the popul ati on being served under the SCH P pl an.
We believe this assurance is sufficient to address the concerns
of the commenters.

Comment: One conmenter recommended that quality of care
standards refl ect professional judgnent and |ocal standards of
care as distinguished fromstandards of care devel oped by third-
party payers or fiscal internediaries.

Response: W encourage States, as they create nethods of
assuring and evaluating quality of care provided to SCH P
participants, to take into consideration sources of quality of
care standards and to nmake a determ nati on about whether to
i ncor porate standards endorsed or used by | ocal providers,
nati onal provider associations, national health research
institutes, or health insurance or nmanaged care organi zations
into their State plan

Comment: Several commenters supported the requirenment in
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8457. 735(a) that States describe nethods of assuring the quality
and appropri ateness of care under SCH P, particularly with regard
to well -baby and well-child care, immnizations, and access to
specialty care. One commenter suggested that HCFA use the phrase
"access to specialty services" rather than the phrase "access to
specialists" in 8457.735(b).

Response: W considered the comenters’ suggestion and
concl uded that nodifying the term*“access to specialists” with
the clarification of “access to specialists experienced in
treating the enrolled s nedical condition” would provide broader
assurances that the children identified in 8457.495(c) woul d have
access to the appropriate specialty services. Therefore, we have
revi sed 8457.495(c) accordingly.

Comment: We received several coments appl audi ng the
i nclusion of well-adolescent care with well-child care in the
gual ity assurance requirenents at 8457.495. Comenters suggested
i ncluding the word “adol escent” in the definition of well-baby
and well-child services and using the termin connection with
wel |l -child care throughout the regulation. The commenters
i ndicated that they believe we should focus on the unique health
needs of adol escents, which nmake up approxi mately 39 percent of
SCHI P eligible youth, because their health needs differ from

those of younger children. The commenters al so urged HCFA to
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list specifically in the regul ati on nedi cal sources that have
guidelines for infants, children and adol escents. In these
commenters’ view, these sources should include the Anerican
Acadeny of Pediatrics’ “Cuidelines for Health Supervision of
Infants, Children and Adol escents,” the American Medica
Associ ation’ s “Cuidelines for Adol escent Preventive Services,”
and the Anmerican Col |l ege of Cbstetricians and Gynecol ogi sts’
“Primary and Preventive Health Care for Fenal e Adol escents.”
Response: W appreciate the comenters’ support of our
enphasis on assuring the quality and appropri ateness of care for
chil dren and our specific reference to certain types of
adol escent care. Wiile understand the view that this enphasis is
I nportant at 8457.495, because of our concern for assuring
quality and appropriateness of care, we have not adopted the
comrent ers suggestion with respect to using this term nol ogy
t hroughout the rest of the final rule. The definition of child
for purposes of SCH P at 8457.10 and section 2110(c) (1) of the
Act indicates that a “child” is an “individual under the age of
19.” Adol escents within this age range are clearly included in
this definition and therefore we have not included the termin
ot her references to well-baby and well-child care. Because we
are not requiring that States adopt specific standards of care,
we are not including the comenters’ list of sources in the

regulation text. W are including the coomenters’ |isting here
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in the preanble so that States nmay consi der these sources as
recommendati ons in devel oping their own standards.

Comment: One conmenter noted that accreditation is a nethod
wi dely used by commercial purchasers to assure the quality of
care provided by health plans. The comenter noted that
accreditation, a conprehensive assessnent of the quality of a
health plan, is particularly useful in assessing the
ef fectiveness and tineliness of procedures used to nonitor and
treat enrollees wth serious nedical conditions. The commenter
urged HCFA to acknow edge that a State using HEDI S (Heal th Pl an
Enpl oyer Data and Information Set) neasures would neet the State
plan requirenents set forth in this section. The commenter noted
that HEDI S i ncl udes neasures that specifically address the
el ements of care within SCH P incl uding:

-- Chil dhood and adol escent i nmuni zati ons;

-- Use of appropriate nedications for people with asthng;

-- Children's access to primary case nanagers (PCPs);

-- Annual dental visits;

-- Well child visits in the first 15 nonths, third, fourth,
fifth, and sixth years of |ife;

-- Adol escent well visits;

-- Anbul atory care;

-- Inpatient utilization;

-- Ratings of personal doctor, nurse, specialist;
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-- Rating of health care;

-- Rating of health plan;

-- CGetting needed care and getting care quickly;
-- How wel |l doctors comuni cat e;

-- Courteous and hel pful staff; and

-- Custoner service and cl ai ns processing.

Response: States have flexibility in determ ning the State-
specific performance neasures they will use in determ ning
guality and access to care. |In making these determ nati ons,
States have the ability to utilize those data collection tools
and anal ysi s nethodol ogies that are nost suited to the
ci rcunstances of their SCH P program HEDI S is one of severa
tools we recommended in the proposed regulation that States
consi der as they design ways of neasuring appropriateness and
quality of care in SCH P, but there may be other tools States may
wish to consider. Specifically, in the preanble to the proposed
rule, we recommended that States refer to several tools including
t he Consuner Assessnents of Health Plans Study (CAHPS), the U. S.
Preventive Services Task Force Cuidelines, Bright Futures:
Qui delines for Health Supervision of Infants, Children, and
Adol escents, and the Ofice of Di sease Prevention and Health
Pronotion’s Heal th Peopl e 2000 and Heal t hy Peopl e 2010.

Comment: One conmenter cautioned HCFA that while HEDIS is a

wi dely accepted and adopted collection system it has |imtations
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inits usefulness for nonitoring performance under SCHI P. The
comrenter urged HCFA to work with NCQA to understand these
limtations and the explore ways to address them Additionally,
t he conment er encouraged HCFA to include the Anerican Acadeny of
Pedi atrics Guide for Health Supervision Ill to the list of

st andards, benchmarks, and gui delines states should | ook to for
per f or mance neasures.

Response: W agree that the suggested perfornmance neasure
gui del ines nmentioned in the preanble to the proposed rule al
have certain [imtations that the States should take into
consi deration as they devel op strategies for neasuring
performance goals related to their strategic objectives.

Addi tionally, we encourage States to consider the Anmerican
Acadeny of Pediatrics Guide for Health Supervision Il in
devel opi ng their performnce neasures.

Comment: Commenters reconmended that we require States to
i ncl ude procedures to nonitor the extent to which the program has
sufficient network capacity, including providers and specialists
who serve the particular needs of the adol escent enrollees, both
mal e and femal e, and provi des services such as wonen’s health
services, famly planning and transitional services. According
to these commenters, the nonitoring should include neasures
relevant to the care of adol escents, (annual well -adol escent

visits, adol escent inmmunization rates, etc.) and inm grants, and
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access to services wthout unreasonabl e del ay.

Response: W have not adopted the conmenters’ suggestions.
Section 457.495 requires States to include in the State plan a
description of the nethods that a State uses for assuring the
guality and appropri ateness of care and for ensuring access to
covered services provided under an SCH P plan. It is therefore,
not appropriate to include a list of specific types of services,
specialists, or groups; and risk unintentionally excluding an
area that also needs attention. However, we did include |anguage
regardi ng access to specialists in general in order to enphasize
the need for such access. W have also required States to
provi de a decision regarding the authorization of health services
within 14 days of the service being requested. A possible
extension to this 14 day period may be granted in the event that
the enroll ee requests an extension or the physician or the health
pl an determ nes that additional information is required. Al
such deci sions nust be made in accordance with the nedi cal needs
of the patient. The | anguage of section 457.495 as finalized,
all ows us to address the concerns of the comenters while

allowmng States the flexibility the SCH P statute provides them

Comment: One commenter indicated that it was difficult to
determine the applicability of the requirenent to assure

appropriate and tinely procedures to nonitor and treat enrollees
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wi th conpl ex and serious nedical conditions for fee-for-service
prograns. The commenter believed that the quality of care
nonitoring requirenent in 8457.495(a) is sufficient to protect
enrol |l ees and that the requirenent at 8457.495(b) regarding
conpl ex and serious nedical conditions should be elim nated.

Response: W disagree with the commenter. Because of the
I nportance of ensuring that children with chronic, serious or
conpl ex nedi cal conditions receive continuous and appropriate
care, with the ability to access specialists as often as needed,
particular attention is necessary in specifying the requirenent
at 8457.495. W understand that it is nore difficult for States
to inplenment this requirenent in the fee-for-service sector than
it would be in a nmanaged care environnment. However, in order to
assure quality care to participants with chronic, serious or
conpl ex nedical conditions, it is essential that States provide
speci fic assurances that they have established appropriate
procedures to nonitor and treat these participants whether they
are enrolled through fee-for-service prograns or through MCEs.
Therefore, we have retained the requirenent at 8457.495(b), as
revi sed.

Comment: One commenter urged HCFA to require the States to
descri be procedures for providing case nmanagenent to those with

conpl ex and serious nedical conditions. The comenter believed
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that quality of care for those with conplex nedical conditions is
greatly enhanced by case nanagenent. The comenter al so urged
HCFA to require States' to include appropriate peer review by
pedi atricians and appropriate pediatric specialists in their
gual ity assurance nechani sm

Response: Wile States may want to establish procedures for
provi di ng case nanagenent to enrollees with chronic, conplex or
serious nedical conditions to enhance quality and access to care
for those participants, we have not required all States to use
that particular nmethod to assure quality and appropri ateness of
care. W note that case nanagenent is one service that States
may, but are not required to, provide under '457.402. However,
ot her methods to assure quality and appropriate care are al so
acceptabl e and may be just as effective, depending upon the
design of the State’s SCH P

Comment: One conmenter suggested that we revise 8457.495(b)
as follows: "States nust assure appropriate and tinely
procedures to nonitor and treat enrollees with conpl ex, serious
or chronic medical conditions (including synptons) including
access to appropriate pediatric, adol escent and ot her specialists
and specialty care centers and nust assure that children with
conpl ex, serious or chronic nedical conditions receive no | ower
quality of care than received by children with special health

care needs served by the State's prograns under title V of the
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Soci al Security Act.”

Response: W will nodify the phrase “conpl ex and serious”,
to add the term “chronic”, as suggested by the commenter. In
addition, to provide further flexibility, we are changing the
word “and” to “or”; and the phrase will be witten as, “chronic,
conpl ex or serious”. W believe this phrase enconpasses the
synptons of these enroll ees, naking further specification
unnecessary. W have also revised the requirenment for access to
specialists within that provision to read, “access to specialists
experienced in treating the specific nmedical condition...” W
believe the addition of these terns in 8457.495(b) assures that
SCHI P prograns wi ||l adequately serve the health needs of
enrollees with chronic, conplex or serious nedical conditions, by
assuring that children with these conditions will have access to
care fromspecialists nost adequately suited to neet the child' s
needs. Since States have the flexibility to establish their own
standards for assuring appropriate treatnent and quality of care,
we do not agree wth the commenter’s suggestion that we should
specify the inclusion of specialty care centers or particul ar
standards of care.

Comment: One commenter nentioned several times throughout
Its cooments that access to dental services is a problem under
Medi caid and that HCFA should take action to correct this

probl em
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Response: Wiile Medicaid coverage of dental services is not
the subject of this regulation, we would Iike to bring to the
attention of the comenter the HCFA/HRSA Oral Health Initiative
(OH') which is an ongoing effort to inprove access to high
quality oral health services for vul nerabl e populations,
particularly children enrolled in Medicaid and SCH P. HCFA
teamed with HRSA al nost two years ago and initiated the OH in a
effort to bring together Federal staff, State Medi cai d agencies
and national, State and | ocal |evel dental organizations to
recogni ze and address this issue. Both HCFA and HRSA recogni ze
that resolving barriers to oral health access in Medicaid and
SCHI P nust begin with the understandi ng that Medicaid and SCH P
are prograns that rely upon Federal -State partnerships: the
Federal governnent provides broad gui delines under which States
I npl enment i ndividual prograns. Both HCFA and HRSA bel i eve that
solutions to oral health disparity in Medicaid and SCH P w | |
nost likely be found at the local and State levels. Both
agenci es seek to provide resources, guidance and technica
assi stance necessary to enable States and localities to better
address their |ocal oral health concerns.

Sonme activities that have been undertaken by the OHI
i ncl ude: co-sponsoring a national |eadership conference that
brought together for the first tinme the State Medicaid and State

Dental Directors with the | eadership of the dental profession;
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col |l aborating with the private sector (that is, the Anerican
Dent al Associ ati on convened a second national | eadership
conference for stakeholders to continue the progress and di al ogue
achieved in the first neeting and also to include State
| egislators in the process); supporting State dental
summ t s/ wor kshops to provide the opportunity for State |evel
pl ayers to neet with each other on a face-to-face basis to
address oral health problens specific to their States and devel op
State-specific strategies and inplenentation plans; pronoting
best practices by providing State dental officials the
opportunity to share common dental concerns and potential best
practices by initiating and supporting a privately managed
el ectronic |ist serve which connects, for the first tine,
Medi caid programofficials in each State with each other, and
with State health officials and the Federal OH team Di scussion
of further activities undertaken by HCFA and the OH to inprove
the oral health of this vul nerable population is contained in the
Departnent responses to the April 27, 1999 report of the Genera
Accounting Ofice (GAO, “Oral Health: Dental Disease is a
Chroni c Probl em Anong Low | ncone Popul ations.” This report is
avai l able fromthe GAO web site at www. gao. gov.

Finally, in an effort to focus attention on the oral health
i ssues and to build an oral health infrastructure, HCFA has

appointed a full-tine Chief Dental Oficer to serve as a foca
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point for oral health issues and has identified staff in each
HCFA Regi onal O fice to serve as Mdicaid dental coordinators.

Comment: Several comenters suggested that the regul ation
i ncl ude | anguage to specifically require access to various types
of providers, such as, pediatric and adol escent specialists, and
obstetricians/ gynecol ogists. In addition, one conmenter
suggested that State plans should be required to assure that
femal e adol escents have direct access to wonen’s health
specialists and that pregnant adol escents be permtted to
conti nue seeing their treating provider through pregnancy and the
post-partum period in instances where the contracting plan or
provi der has left the SCH P program

Response: W have not adopted the conmenters’ suggestions.
Section 457.495 requires that the State plan include assurances
of the quality and appropri ateness of care and services provided
under a State plan including treatnent of chronic, serious or
conpl ex nedical conditions and access to specialists. This
requi renent addresses the concerns of the commenters while
allowm ng States the flexibility to establish the neans by which
they will assure access to appropriate care that the SCH P
program provides them This regulation requires States to ensure
access to providers appropriate to the popul ati on bei ng served
under the State plan.

Comment: Two commenters recommended that we revise the
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regul ation to provide that a State and its participating
contractors nust provide services as expeditiously as the
enrollee’s health condition requires. The commenter al so
suggested tinme franmes of approval of a request for services
Wi thin seven cal endar days after receipt of the request for
services, wWth a possible extension of fourteen days. The
comenters al so recomended an expedited tine frane if the
physi ci an i ndicates, or the State/contractor determ nes that
following ordinary tinme franes could seriously jeopardize the
enrollee’s life or health or ability to regain maxi num functi on,
to be no later than 72 hours after recei pt of the request for
services, wth a possible extension of up to 14 additiona
cal endar days. Another comrenter suggested requiring a response
wi thin seven days to an initial request for service or within 72
hours for an expedited procedure.

Response: W recogni ze the commenters’ concerns and have
addressed these issues in new subpart K, Applicant and Enroll ee

Protections, at 8457.1160.



